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BRIEFING MEMORANDUM 

TO: Members, Subcommittee on Highways and Transit 

FROM: Staff, Subcommittee oit Highways and Transit 

RE; Subcommittee Hearing on “Evaluating the Effectiveness oi" DO'l”s Tnick and Bus 

Safety Program'’ 


PURPOSE 


The Subcommittee on Highways and Transit will meet on Thursday, September 1 3, 2012, 
at 10:00 a.m. in Room 2167 of the Rayburn House Office Building to receive testimony related 
to the Federal Motor Carrier Safety Administration’s (FMCSA) Compliance, Safety, 
Accountability (CSA) program. At this hearing the Subcommittee will review FMCSA’s new 
motor carrier safety enforcement and compliance program and identify issues related to its 
implementation. Tlie Subcommittee will hear from the Administrator of FMCSA, Co-Founder 
of Road Safe America, A.ssistant Chief of the Texas Department of Public Safety, Vice President 
of Safety and Maintenance of FedEx Ground, Vice President of Colonial Freight Systems, Inc., 
Director for Carrier Services of C.H. Robinson, and President of Gentry Trailways. 


BACKGROUND 


FMCSA 's Compliance Safety AccountahilUy Program 

On January 1, 2000, FMCSA was established dirough the Motor Carrier Safety 
Improvement Act of 1999 (P.L 106-159) with the mission of reducing crashes, injuries, and 
fatalities involving large trucks and buses. In order to manage limited resources, FMCSA 
created the Motor Canicr Safety Status Measurement System (SafeStat) to target unsafe truck 
and bus companie.s (motor carriers) identified through accident records and vehicle and driver 
violations that result in out-of-seivice orders. Data collected into SafeStat was combined to 
create a SafeStat score for a motor carrier. If a score fell below' a certain threshold, FMCSA 
would conduct a comprehensive on-site compliance review of that motor carrier and issue a 
rating of satisfactory, condi tional, or unsatisfactory. 
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After a 2004 audji by the [)cpartmcnt of Transportation's Ofikx of Inspector (icnerai (hat 
reported significant data problems with SafeStat,' l-'MCSA began to develop CSA. Like 
SafeStat, the goal ol CSA is to intervene with unsafe earners in order to prevent tiilurc crashes. 
Tliis goal is achieved through CS/V's three emphasis areas: measurernent, evaluation and 
intervention. 

CSA fv Carrier Safety Measitretitenl System (SMS) 

in December 2010. FMCSA replaced SafcSlat with the CSA program. The main 
conipioncnt of CSA is the Safety Measurement System (SMS) tiial analyses safely \ ioiations 
from inspections and cra.sh data to identify high-risk motor earners for contpliaiicc reviews and 
other more-focused interventions to address .spccilic problems. The SMS uses seven safety 
impiov ement categories called licbavior Analysis and Safety Improvement Categories (BASIC) 
to c.vamine a carrier's on-road perfomaance and potential crash risk. I'he seven BASIC's arc 
Unsafe Driving, I-'atigued Driving (I lours-of-Service). Driver Fitness. Controlled 
Substances/, Alcohol. Vch.icle Maintenance, Cargo-Roialcd and Cra.sh Indicator." 

Data front inspcction.s and crash reports are classified into one of these seven B.ASICs. A 
caiTicr’s mea.surc for each BASIC depends on the perceived severity of the violation or crash 
(.severity weight), number of adverse safety events), and when the event occun'cd (time weight).. 
Severity weights are sealed I'rom 1 to 10. where I is the lowest crash risk, and 10 is the highest 
crash risk. After a nicasiireinent is detennined, the canier is then placed in a peer group (based 
on, for example, each can icr's number of power units, vclucle miles traveled, and in.spections) 
and a rank, and percentile is assigned, SMS is available on the Internet to the general public. 


Concerns Regarding the Effectiveness of SMS 


Before implementing CSA. I'MCSA conducted the CSA Operational Model ’I’c.sl from 
Ik'bruary 2008 through June 2010. The goals of the Operational Model I'cst wore to a.sscss the 
new CSA design, determine w'hethcr it was likely to result in improved carrier safety 
performance, and to identify any features that needed to be adjasled prior to implementation. 
The Operational Model Test divided motor carriers from four States (Colorado. Cieorgia. 
Missouri, and New Jersey) into test groups (utilizing the new SMS) and control (utilizing 
SafeStat) groiip.s. 


In order to evaluate the effectivoicss of the Operational Model Test, FMC.'S-A 
commissioned a .study by the University of Michigan's Transportation Re.seavch Inslilule.'' The 
.sludy found that motor canrers that exceeded the SMS thresholds, especially in the llnsafc 
Driving. Fatigued Driver, and Controlled Sub.stancc and Alcohol BASICS, have a higlier cia,sh 
risk that! motor cairicrs not exceeding the tlircsholds. flic study concluded that a carrier'.s 
B.VSlCs are signillcantly related to that camei''s sufoiv and future crush risk. 


' htipcovcinc.iiis Needed in the Motor Carrier Safety Status Measurement System { Febniar} ]?k ). U.S, 

Deparlincnt onVisnsporiation, OfUce oflnspector General, MH-2004-03 I. 

' hnp:.Vai.t'mk:ba-Joi.k’,ov/>m.s/HcipFiie$.S NlS Methodoloy, .pdf 

' linivct'.sit)' ('! Mlchh’iin 'I'raiispuirlalion Resiearch Institute, Rvatuaiiun ol'lhe (.'SA ?.0I0 Oper?uioiial Model Tesi. 
(20! 1 >. http:. '’c . s;i.n'nk:sa.dot.^ov.'’[)ocum cnts.^E vaU!at ion-O i-th i:j -CSA-Op-Modcl - rest, pdf 
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Conversely, a .study ol CS.<\ by Wells Fargo Securities, i.I.C found no conclalion 
between a cajTici 's actual accident incidence and the scores for Unsafe Driving, Fatigued 
Driving, or Driver Fitness BASiCs.’ The study suggests that interested parties .should not rely 
exclusively on a can ier’s conipo.site BASIC scores to assess overall risk. Sever al issues were 
identified in the study that may contribute to the differing conclirsions of the Wells I'argo study 
and the I Jiiivcnsity of Michigan’s I'ransportation Research Institute study: 

® Tven though CSA is a Federally administered program, citations arc issiicd and 
inspections are carried out at the State level. Each State has different enforcement 
and inspection priorities that may result in a canicr receiving a disproportionate 
number of violations depending on where the carrier conducts most of its 
business, 

• Each violation of a motor earner regulation is assigned a severity weight tlias, 
according to FMCSA, is indicative of the potential danger of the \ iolalioii. For 
example, in the Unsafe Driving categories a severity weight of 7 is giv'cn to "not 
wearing a seatbelt" but “following too close’’ and "improper lane change’’ are 
each assigned a 5. In the Driver Fitness category, .severity weiglit is high for 
failure to have a valid Comraereial Driver License (CDL). 1 iowever. a driver 
may not have a valid CDL due to non-driving related infractions that have nothing 
to do with highway safety - such as missed child support payments. The study 
concludes some severity weights given to cenain violations are illogical. 

Another study by the University' of Maryland’s .lames Girnpel questions whelbcr there is 
an adequate asiionnt of data to accurately generate a BASIC score,’ Variations in data collection 
from State to State, the exclusion of canters with no inspection violations, and the lack ofa clear 
statistical relation between some BASIC scores and the number of crashes lead to a weak 
coiTclation with a carrier’s crash risk. Ciiven that FMf.'SA only generates data to assess 1 2 
percent of active carriers in a BASIC, the number of in.s(X'ction.s can have a significant impact on 
a BASIC score. Ciimcrs that arc inspected infrequently may not have enough data to generate a 
reliable BASIC score. 

The trucking industry has raised concerns over the inclusion of crash data that may not be 
attributable to a commercial motor vehicle driver. Cunontly, crash data is included in the 
BASIC score regardless of who is al fault for the crash. Ifa motor carrier is involved in a crash 
wlicrc a pa,ssenger vehicle is found to have caused the accident, the crash will .still be eoiinted 
"against” the motor carrier in their BASIC score. FMf.’SA states tiiat there is a concent 
regarding the con.sistcncy of police crash reports and how fault is as.scsscd. However, no 
progress has been made by FMCSA to address this issue. 


’ Anihony CUHo & Michael Bushev, Wdis Fargo Securities, CSA: Good [ntenrions. Lincleai- Oulconies (20 1 1 ). 
h ttp:,,'vvvv’.v .inte.or£.'iiscrriics, tlics.'Fcdoral /haO.Aeencies.'ty o'r/FMCSA .'t-IMStV'WellsFa reo-T'R.'VNS 1 1 0.i 1 i : 
i2OJ0i,pd( 

' .iantes Girnpel. Si.tlistica! Issues in the Surety Measuromeni and ht.speciion of Motor Caniers 
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1 he DataQ System that allows stakeholders and the public to challenge erroneous data in 
the SMS has been criticized for being inconsistent, which could result in a carrier being 
identified as having a high crash risk. An individual can file a claim through a Request for Data 
Review (RDR}. However, some earners report inconsistent handling of RDRs due to varying 
jurisdictional procedures on the State level. 

Additionally, freight brokers and shippers have raised coneems that B.ASIC scores may 
liavc an impact on vicarious liability, ritcy are concerned that a court may consider BASIC 
scores in determining liability' and negligent hiring claims brouglil forth by victims of crashes 
involved with a carrier hired by a broker or shipper. Ifa motor carrier is sued for damages 
caused by an accident, the broker can be liable for those damages even though brokers and 
cairiers haven’t traditionally been considered to have an employer-employee relationship, it is 
unclear how a broker should view a carrier that is deemed satisfactory by FMCSA but lias a high 
score in one of the BASICS. 
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EVALUATING THE EFFECTIVENESS OF 
DOT’S TRUCK AND BUS SAFETY PROGRAM 


THURSDAY, SEPTEMBER 13, 2012 

House of Representatives, 

Subcommittee on Highways and Transit, 
Committee on Transportation and Infrastructure, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:00 a.m. in room 
2167, Rayburn House Office Building, Hon. John J. Duncan, Jr. 
(Chairman of the subcommittee) presiding. 

Mr. Duncan. We are going to go ahead and call this hearing to 
order today. The subcommittee is convening to receive testimony 
from the Federal Motor Carrier Safety Administration, the truck- 
ing and bus industry, law enforcement officials, and safety advo- 
cates on the Administration’s Compliance, Safety, Accountability 
program, or what is commonly referred to as CSA. I think everyone 
will agree that decreasing fatalities and injuries resulting from 
truck and bus crashes is the most important goal the Federal 
Motor Carrier Safety Administration is charged with. 

With this goal in mind, FMCSA implemented CSA in December 
of 2010. CSA was designed to maximize the agency’s resources by 
compiling carrier violations from inspections and crash reports in 
order to determine the future crash risk of a truck or bus company. 
This data is used to create a type of safety profile for truck and 
bus companies so consumers can make educated choices when se- 
lecting companies. 

However, in July of last year, I spoke to a group that is a mem- 
ber of the Alliance for Safe, Efficient and Competitive Truck Trans- 
portation, and I heard numerous people from around the Nation 
who raised concerns related to the methodology used in CSA, spe- 
cifically in the Safety Measurement System, or what is referred to 
as SMS. Some of these concerns arise from the fact that 40 percent 
of the 500,000 active truck and bus companies generate a score in 
at least 1 of the 7 SMS categories, which are called “BASICs.” The 
number of companies that generate a score in all BASICs is un- 
known. A comprehensive understanding of a carrier’s safety is dif- 
ficult to achieve with this lack of data. 

In addition, not all States report every violation to FMCSA, so 
the SMS methodology is only as good as the data flowing into the 
system. These data problems present a significant challenge for 
small trucking companies, in particular, which make up the major- 
ity of commercial motor vehicles. Since many of these small compa- 
nies generate little or no data into the SMS, their scores can fiuc- 
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tuate dramatically. And the small companies that generate no 
score are misconceived sometimes as being unsafe. 

Questions have also been raised over the relationship of some 
violations and whether they are indicators of future crash risk. 
Scores generated in certain BASICs may not have the core relation 
to future crash risk, and may inadvertently focus FMCSA’s enforce- 
ment measures on the wrong carriers. Problems also sometimes re- 
sult in companies becoming more vulnerable to lawsuits than they 
should be. 

Shippers and brokers are also left wondering how to evaluate the 
safety fitness of carriers with a score in only one BASIC, or no 
score at all. Recent court rulings have established duty of reason- 
able care requirements that brokers and shippers must meet when 
hiring a carrier in order to avoid negligent hiring lawsuits. Brokers 
and shippers are now in the position to determine whether a car- 
rier is sufficiently safe to hire, based on incomplete or misleading 
scores. And this sometimes results in wrong or unfair decisions in 
that regard. 

The intentions behind CSA are good, but it is not a perfect sys- 
tem. We are holding this hearing today to identify where we can 
improve CSA and how we can reduce fatalities and injuries while 
keeping the engine of our economy moving. This country could be 
booming beyond belief today if we would allow it to do so. But in 
many ways we are holding it back through over-regulation of dif- 
ferent types. 

I hope this hearing will help Members and interested parties bet- 
ter understand these concerns that have been raised from around 
the country, and generate proposals to make CSA a more effective 
tool. 

I want to thank all of the witnesses for taking time out of their 
busy schedules to be here with us today. I want to say on a per- 
sonal note that in my 24 years in Congress I think I have partici- 
pated probably in maybe 1,000 hearings, congressional hearings. In 
only a very small number of those have we had one witness from 
Tennessee. In this — and only about five or six witnesses have ever 
been from my particular district. But on this very distinguished 
panel of seven people I have two witnesses here not only from Ten- 
nessee, but two of whom are from my district, and both of whom 
happen to be personal friends of mine: Ruby McBride and Bill Gen- 
try. And they are both very active in our community and are very 
respected people, not only in business, but in civic and cultural af- 
fairs. And it is certainly an honor and a privilege for me to have 
two of my most distinguished constituents here. I tell people all the 
time I have 750,000 bosses. I have got two of my main bosses here 
today. 

With that, we are — I am very pleased and honored — we also have 
the ranking member of the full committee, my friend Congressman 
Rahall from West Virginia, here. And I would like to turn to him 
for any comments he wishes to make at this time. 

Mr. Rahall. Thank you very much, Mr. Chairman, and thank 
you for conducting this oversight hearing on the Federal Motor 
Carrier Safety Administration’s motor carrier safety program. Cer- 
tainly advancing safety on our highways is a paramount concern of 
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all involved, from those who get behind the wheel, to local law en- 
forcement, to Federal regulators. 

In this regard, a decision was made during the George W. Bush 
administration to move away from the resource-intensive and ulti- 
mately inadequate strategy of relying on compliance reviews to the 
development of the compliance, safety, and accountability system — 
in essence, a technological leap similar to the move away from the 
corded wall phone to the smart phone. 

Today, however, 8 years after CSA started to emerge as a new 
enforcement and compliance model, the question remains just how 
smart is GSA — CSA, sorry. While the old adage of “garbage in, gar- 
bage out” does not completely apply here, there are questions about 
the reliability and integrity of the data utilized under CSA’s safety 
management system and the effect of the scores that it assigns to 
trucking companies and independent truckers with respect to their 
relationship with freight brokers, shippers, and insurers. 

I would also note, in conclusion, that this entire system has been 
and continues to be developed without formal rulemakings. Col- 
laborative efforts are to be applauded, certainly. But there are 
some issues which more properly lend themselves to a rulemaking 
process so that the public has the opportunity to formally comment. 

Again, I thank you, Mr. Chairman, for this hearing. And I look 
forward to the witnesses’ testimony today. 

Mr. Duncan. Thank you very much. I understand Mr. Crawford 
does not wish to make an opening statement. Mr. Holden doesn’t, 
either. Ms. Richardson, do you want to? Mr. — well, thank you very 
much. Mr. Cummings, I understand, wants to make a state- 
ment — 

Mr. Cummings. Thank you very much, Mr. Chairman. I will be 
brief. Chairman Duncan, Ranking Member DeFazio, for con- 
vening — I want to thank you for convening this hearing to examine 
the safety of commercial vehicles on our Nation’s roadways. 

Deaths from accidents involving large commercial vehicles have 
fallen. Administrator Ferro’s testimony records the decline as 26 
percent from 2006 to 2010. That said, approximately 100,000 peo- 
ple are still injured annually in crashes involving commercial vehi- 
cles, while thousands more die in such accidents. Any death or in- 
jury is one too many. And, therefore, I look forward to learning 
today what more can be done to reduce these numbers. 

Our hearing will focus on the Federal Motor Carrier Safety Ad- 
ministration’s new compliance, safety, and accountability system, 
which is intended to give the FMCSA a wide and deep overview of 
safety in the commercial vehicle industry to enable it to identify 
firms that are not compliant with regulations and that pose a safe- 
ty risk. This system relies on assessments of a firm’s performance 
in seven categories called the Behavior Analysis and Safety Im- 
provement Categories, or the BASICs. There appears to be ongoing 
debate about how data is collecting to populate the BASIC assess- 
ments, and on how certain data is weighed and scored. 

I look forward to the hearing from — I look forward to hearing 
from today’s witnesses on the data collection process can be im- 
proved, and how we can ensure that the assessments made through 
the BASIC process more accurately identify the risks posed by indi- 
vidual carriers. That said, any refinements must be informed by 
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objective studies and analysis, and must not be allowed to under- 
mine what appear to be the clear benefits of the use of the CSA 
system, which has demonstrably expanded the FMCSA’s reach over 
the commercial vehicle industry, as well as the extent of the data 
it is able to assess. 

After implementation of the CSA system, violations identified 
through roadside inspections have fallen, and studies have found 
that carriers that have unacceptable scores in BASIC assessments 
such as unsafe driving and fatigued driving have higher crash 
risks, a finding that confirms the system is able to properly identify 
those carriers that pose high risks on our Nation’s highways. 

I look forward to hearing from today’s witnesses, particularly Mr. 
Ferro — Ms. Ferro, the former administrator of the Maryland Motor 
Vehicle Administration. And with that, I yield back. 

Mr. Duncan. Thank you very much. Mr. Shuster, would you like 
to — all right. Mr. Boswell, you wish to make an opening statement? 

Mr. Boswell. I do want to participate when we get the panel 
going. 

Mr. Duncan. All right. 

Mr. Boswell. But I think I will hold on that so we can move for- 
ward. 

Mr. Duncan. We will be joined by other Members. But we will 
not have any other opening statements, except for I understand 
that the ranking member of the subcommittee, Mr. DeFazio, is on 
his way. 

We have a very distinguished panel, and we have Ms. Anne 
Ferro, who is the administrator of the Federal Motor Carrier Safety 
Administration; Mr. Steve Owings, who is the cofounder of Road 
Safe America; Mr. David Palmer, who is assistant chief of the 
Texas Department of Public Safety; Mr. Scott A. Mugno, who is the 
vice president of safety for FedEx Ground; Ms. Ruby McBride, who 
is vice president of corporate systems for Colonial Freight Systems 
on behalf of the Alliance for Safe, Efficient and Competitive Truck 
Transportation; Mr. Bruce Johnson, director of carrier services for 
C.H. Robinson; and Mr. Bill Gentry, who is president of Gentry 
Trailways, testifying on behalf of the American Bus Association 
and the United Motorcoach Association. 

We appreciate all of you being here, and your full statements will 
be placed in the record. We do ask that you try to limit your open- 
ing statements to 5 minutes. If you run a little bit over, that is all 
right, but roughly that amount of time. 

And we will now be pleased to hear from Administrator Ferro. 
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TESTIMONY OF ANNE FERRO, ADMINISTRATOR, FEDERAL 
MOTOR CARRIER SAFETY ADMINISTRATION; STEVE OWINGS, 
PRESIDENT AND COFOUNDER, ROAD SAFE AMERICA (RSA); 
DAVID L. PALMER, ASSISTANT CHIEF, TEXAS DEPARTMENT 
OF PUBLIC SAFETY, ON BEHALF OF THE COMMERCIAL VEHI- 
CLE SAFETY ALLIANCE (CVSA); SCOTT A. MUGNO, VICE 
PRESIDENT OF SAFETY, FEDEX GROUND PACKAGE SYSTEM, 
INC., ON BEHALF OF THE AMERICAN TRUCKING ASSOCIA- 
TIONS (ATA); RUBY L. MCBRIDE, VICE PRESIDENT OF COR- 
PORATE SYSTEMS, COLONIAL FREIGHT SYSTEMS, INC., ON 
BEHALF OF THE ALLIANCE FOR SAFE, EFFICIENT AND COM- 
PETITIVE TRUCK TRANSPORTATION (ASECTT); BRUCE 
JOHNSON, DIRECTOR OF CARRIER SERVICES, C.H. ROBIN- 
SON, ON BEHALF OF THE TRANSPORTATION INTER- 
MEDIARIES ASSOCIATION (TIA); AND WILLIAM GENTRY, 
PRESIDENT, GENTRY TRAILWAYS, ON BEHALF OF THE 
AMERICAN BUS ASSOCIATION AND UNITED MOTORCOACH 
ASSOCIATION 

Ms. Ferro. Chairman Duncan, Ranking Member Rahall, mem- 
bers of the subcommittee, thank you for the opportunity today to 
discuss how the Federal Motor Carrier Safety Administration’s im- 
proved compliance and enforcement model is furthering highway 
safety. That model is known as Compliance, Safety, Accountability, 
or CSA, for short, as the chairman indicated. 

America’s roads and highways are safer today than they have 
ever been. In fact, as Congressman Cummings indicated, truck-re- 
lated deaths were reduced 26 percent between 2006 and 2010. And 
this is good news. It is the result of very deliberate action and hard 
work by a number of stakeholders on this issue, some of whom are 
here in this room today. 

But the fact is our roads can, and they must, be safer. Almost 
4,000 people die, and over 100,000 people are injured in large truck 
and bus crashes each year. While trucks make up 5 percent of all 
registered vehicles, 10 percent of all vehicle miles traveled, they ac- 
count for 12 percent of all fatal crashes. 

CSA is FMCSA’s safety enforcement platform designed to im- 
prove compliance and safety in truck and bus operations so crashes 
can be prevented. It is a safety performance measurement system 
that analyzes inspection and crash data to help us identify and 
focus our resources on the higher risk carriers. The purpose of the 
program is to improve our ability to help all stakeholders prevent 
crashes and save lives. 

CSA is a three-part program. It is a system, a process, and a 
rule. The system is the safety measurement system that most ev- 
erybody sees today on our Web site, which uses all inspection and 
crash data to give priority to high-risk and noncomplying carriers 
for inspection and investigation. The process element of the pro- 
gram refers to the range of intervention tools we use once we have 
analyzed and applied the data, so that we can engage more carriers 
in understanding their compliance and safety performance. It is a 
process that helps us and carriers get at why a pattern of viola- 
tions is occurring — not just what is happening — but why it is hap- 
pening. 
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And finally, the rule refers to the safety fitness determination 
rule that we will be proposing early next year that would replace 
today’s compliance review, which is the only way we have today of 
establishing an official safety rating. The safety fitness rating pro- 
posal will incorporate the analysis that is in the SMS today, again, 
and apply it in a proposed rulemaking standard using certain 
threshold analyses. 

CSA enables FMCSA and its State safety enforcement partners 
to identify and address compliance and safety deficiencies of a larg- 
er segment of carriers. The SMS system, which is, again, the first 
component of the CSA program, has sufficient data to assess nearly 
200,000 companies out of the 525,000 active motor carriers oper- 
ating on our highways on an interstate basis today. And even more 
importantly, those 200,000 carriers are involved in 90 percent of all 
fatal crashes. It is the right group to be looking at. 

Since carrying out the first two components of CSA — that is the 
system and the process — we have seen improvements in truck and 
bus safety operations. A component of the program known as warn- 
ing letters, which have been sent to tens of thousands of carriers 
who have first begun to first show signs of safety problems, are a 
critical element of the program. It allows a company to take action 
on their performance matters before any sort of situation gets 
worse. 

Preliminary crash estimates for 2011 show a 4-percent reduction 
in fatalities in truck and bus crashes over 2010. Also in 2011, as 
Congressman Cummings indicated, roadside violation rates have 
decreased dramatically. Eight percent in driver violation rates, 
and — 8 percent for all carriers, 10 percent for driver violation rates. 
These are unprecedented drops in violation patterns, something we 
haven’t seen in a decade. 

Our agency initiated this program over 6 years ago through dem- 
onstrating a commitment to listening to stakeholders and building 
the improved process, to responding to that and being very trans- 
parent in our analysis. Just last month we announced modifica- 
tions based on analysis and testing of recommendations that came 
from all these various stakeholders: carriers, drivers, the general 
highway public, brokers, law enforcement, and other stakeholders 
of this program. 

This is a program that we are driven and committed to routinely 
seek feedback about, and routinely fine tune. But it is a program 
that is working. It is a program that is here at the right time, 
doing the right things, and elevating the discussion about safety in 
commercial vehicle operations like nothing anyone has seen before. 
And it is a program that carries through on our commitment to be 
transparent and responsive, all the while driving towards putting 
safety first in CMV operations on our Nation’s highways. 

Mr. Chairman, that concludes my remarks, and I thank you for 
the time. 

Mr. Duncan. Thank you very much. 

Mr. O wings. 

Mr. OwiNGS. Good morning. Chairman Duncan, Ranking Mem- 
ber DeFazio, and members of the subcommittee. I am Steve 
Owings, a businessman who became concerned about truck safety 
through a tragedy. So I am here as president and cofounder, with 
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my wife, Susan, of Road Safe America. I am speaking today on be- 
half of RSA, the Truck Safety Coalition, Parents Against Tired 
Truckers, and Citizens for Reliable and Safe Highways. We all 
work together on behalf of the tens of thousands of people who 
have become victims of preventable truck crashes each year, and 
are committed to improving truck safety and making America’s 
roads safer. Thank you for the opportunity to testify before you 
today on FMCSA’s Compliance, Safety, Accountability, or CSA, pro- 
gram. 

The CSA program is a significant improvement over the previous 
SAFESTAT program, and is enabling the FMCSA to make more ef- 
ficient and effective use of its very limited resources. It has been 
credited as inspiring “the start of a cultural change in the industry 
by forcing carriers to focus on the details of safety management.” 

As changes continue to be made to improve the CSA program, it 
is essential that the program continues to be efficient, cost effec- 
tive, and fair. My testimony will comment on changes being consid- 
ered to the Crash BASIC, and the need to preserve public access 
to CSA information. 

My family’s introduction to our Nation’s truck safety challenges 
began on December 1, 2002, the Sunday after Thanksgiving that 
year, when our sons, Cullum and Pierce, were hit from behind 
while stopped in holiday congestion by a tractor trailer truck that 
was speeding 8 miles per hour over the posted speed limit using 
cruise control. That evening, Susan and I were waiting to get the 
call that the boys were safely back at school. But instead, got the 
call from Pierce, in an ambulance, telling us that his big brother 
and hero had just died in his arms. 

That night Pierce was too upset to speak with the State trooper 
in charge of the scene, so the trooper spoke only to the truck driver. 
The truck driver lied about the circumstances leading to the crash, 
and the trooper took the driver’s word, of course. And that is the 
version of the crash reflected on the police accident report, or PAR. 
Since Pierce miraculously survived, thank God, the truth was 
quickly discovered. However, in order to prove Pierce’s account of 
the crash, Susan and I had to hire a private investigator to find 
other eye witnesses, all of whom verified our son’s version. If we 
had been limited to the PAR, the truth would not have been discov- 
ered or proven. 

Now, the FMCSA is considering changes to the way the CSA 
Crash BASIC treats crash data. Currently, all crashes are counted 
in the crash data because truck crashes, in and of themselves, and 
regardless of fault, are very effective predictors of future crashes. 
Studies confirm this, noting that a past truck crash increased the 
likelihood of a future truck crash by 87 percent. 

The change being considered would classify crashes as prevent- 
able or nonpreventable, based solely on the PAR. Crashes deemed 
nonpreventable would then be removed from the carrier’s Crash 
BASIC score. Not only are these changes completely unnecessary 
to predicting crash risk, they have the potential to corrupt existing 
crash data. Furthermore, it is disingenuous to say that the current 
system is unfair and that some trucking companies are being 
blamed for crashes that they did not cause. Fault is not and never 
has been a part of this process, a process intended to predict future 
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crash risk, enabling FMCSA to intervene and prevent another 
crash from ever happening. 

It is also a critical mistake to consider classifying crashes based 
solely on the PAR. PARs do not even include information on crash 
preventability. My own family’s crash is just one of many examples 
of how PARs may lack complete and accurate information. A recent 
Illinois DOT study found that more than 70 percent of crash re- 
ports filled out by Chicago police were missing data, and 30 percent 
had errors. 

Now, our police officers do a tremendous job at the scene of 
crashes. But they are limited in their ability to investigate beyond 
the BASIC information. Should FMCSA pursue changes to classify 
crash data as default in spite of all these issues, cost and ineffi- 
ciency would quickly overwhelm them. The FMCSA simply does not 
have the resources to develop and maintain a reliable system to do 
this. My written testimony explains this in more detail. 

Finally, continued public access to CSA program information and 
improvements is essential to maintaining a fair, transparent proc- 
ess. This information is disseminated by public agencies, relates to 
crashes that occur on public roads, is paid for by taxpayer dollars, 
and ultimately affects public health and safety. Public access has 
already resulted — and perhaps CSA’s greatest influence. The truck- 
ing industry and its safety record have the highest public visibility 
ever. 

Thank you for the opportunity to testify this morning, and thank 
you for your part in passing the truck safety improvements in- 
cluded in MAP-21, the best legislation for truck safety in the past 
30 years. 

Mr. Duncan. Thank you very much. 

Mr. Palmer. 

Mr. Palmer. Good morning, Mr. Chairman, Ranking Member 
Rahall, members of the subcommittee. Thank you for holding this 
important hearing, and for inviting me to testify. I am Assistant 
Chief David Palmer of the Texas Department of Public Safety, and 
the president of the Commercial Vehicle Safety Alliance. 

The Alliance represents State, provincial, and local agencies 
tasked with enforcing motor carrier safety and hazardous material 
regulations. At the outset I think it is important to say, from the 
enforcement community’s perspective, that CSA program is work- 
ing much more effectively than the previous approach. Overall, in- 
spectors and investigators are pleased with their experience and, 
most importantly, the results. 

Quite frankly, CSA has brought commercial vehicle safety to the 
forefront of industry and enforcement like no other program in my 
time before it. And I would like to commend Administrator Ferro 
and her team at FMCSA for their transparent and collaborative ap- 
proach. 

CSA is meeting its goals of improved targeting of high-risk oper- 
ators and increased contact with carriers, which ultimately allows 
enforcement to leverage its limited resources. The improvement is 
partly due to the new intervention process, which is comprised of 
a suite of tools giving enforcement increased flexibility to focus spe- 
cifically on carrier compliance issues, as well as behaviors that are 
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factors in crashes, making their contacts with carriers and drivers 
more effective. 

However, we have a few recommendations for improvement. 
First, CVSA members see a need for additional training and out- 
reach, hoth for enforcement and industry. It is critical that those 
using CSA and those being evaluated fully understand how the sys- 
tem functions. Otherwise, it won’t matter whether or not CSA 
works. If people cannot understand and implement it effectively or 
appropriately, it cannot realize its fully potential. 

In Texas, since the CSA launch, we have seen a dramatic in- 
crease in phone calls, emails, and questions, as well as requests for 
our troopers to visit safety meetings to talk about CSA and regu- 
latory compliance. Carriers want to learn more about what CSA 
means, what the scores indicate, and how to improve them. As a 
result, we are doing more outreach than ever before. And that is 
a good thing. It means people are focusing more closely on regu- 
latory compliance and safety, which can only benefit industry and 
the general public. 

All this additional outreach, however, draws on already strained 
resources. As FMCSA continues to implement CSA, States need the 
resources to meet the increasing demand for information, not just 
externally with the regulated community, but internally, as well, so 
their enforcement personnel have the most current and complete 
information. 

We encourage you to work with your colleagues in Congress and 
with FMCSA to ensure that the agency has enough funding to cre- 
ate and maintain comprehensive training and outreach programs 
for inspectors, investigators, drivers, and carriers. 

Second, data is the foundation of CSA. And for it to function ef- 
fectively, that data must be accurate, timely, and complete. Compli- 
ance and safety performance data is used to determine where the 
enforcement community should focus its limited resources. While it 
is important to note that overall commercial vehicle data quality 
has improved significantly since 2004, it is imperative that the 
data entering the system be as accurate as possible. 

Our third recommendation deals with the DataQ system, which 
is the process by which the carrier can challenge a violation they 
believe is inaccurate. One issue with the DataQ process is the lack 
of uniformity from State to State in how challenges are reviewed. 
FMCSA has provided some guidance, but the final process is left 
up to each State. We believe that feedback from FMCSA on how 
the DataQ program is working from a national perspective, along 
with information on best practices, should provide for a more uni- 
form and equitable system. 

States are also seeing a high number of incomplete or inappro- 
priate DataQ submissions. FMCSA should provide carriers and 
drivers with comprehensive, ongoing education about DataQs, fo- 
cusing on when a challenge is appropriate, and what information 
should be included. 

Third, as CSA is evaluated and improved, it is critical to make 
sure that regulatory compliance remains a cornerstone of the pro- 
gram. The focus of CSA is to reduce crashes and save lives. And 
therefore, behaviors that can be linked to crash risks must take 
precedence. However, CVSA members strongly believe that regu- 
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latory compliance is also a critical factor. Those in industry who 
choose to ignore regulations, or perhaps are not in compliance be- 
cause they do not understand them, pose a risk to highway safety, 
and CSA must continue to monitor and factor in motor carriers’ 
level of regulatory compliance. 

Finally, I would like to mention the issue of crash accountability. 
Currently, CSA incorporates all crashes that a motor carrier is in- 
volved in, regardless of fault. In order to ensure that the scores are 
most closely tied to high-risk and unsafe operators, CVSA believes 
it is critical for FMCSA to address the crash accountability issue 
as quickly and comprehensively as possible. 

Again, thank you for holding this hearing and for inviting me to 
participate, and I am very happy to answer questions. 

Mr. Duncan. Thank you very much. 

Mr. Mugno. 

Mr. Mugno. Good morning. Chairman Duncan, members of the 
subcommittee. I am Scott Mugno, vice president of safety at FedEx 
Ground Package System of Pittsburgh, Pennsylvania. Though I am 
testifying today on behalf of the American Trucking Associations, 
I would like to note that FedEx Ground currently holds the highest 
DOT safety rating a company can achieve and maintains an excep- 
tionally favorable crash history. 

However, despite EedEx Ground’s high safety rating, favorable 
crash history, and longstanding commitment to safety, our CSA 
score in the driver fitness category is above EMCSA’s set threshold. 
Many ATA member carriers with excellent safety records and low 
crash rates, like EedEx Ground, find themselves singled out due to 
high CSA scores that erroneously reflect unsafe performance. 
FMCSA’s own analysis confirms that scores in certain CSA meas- 
urement categories, including the driver fitness category, do not re- 
liably identify those carriers that are more likely to have future 
crashes. 

ATA has been supportive of the objective of CSA, to reduce com- 
mercial motor vehicle crashes, injuries, and fatalities, since the pro- 
gram’s inception. However, ATA has significant concerns with the 
program in its current form. ATA is frustrated by Eederal Motor 
Carrier Safety Administration’s unwillingness to acknowledge the 
program’s weaknesses and correct them. 

Since the release of EMCSA’s analysis, a growing number of re- 
searchers and credible organizations, including analysts from Wells 
Eargo and a researcher from the University of Maryland, have cast 
further doubt on the relationship between carriers’ CSA scores and 
crash risk. These analyses have led ATA to believe the system cre- 
ates flawed carrier safety measurement scores that undermine the 
efficient use of Eederal resources to identify and impact unsafe car- 
riers and drive third parties to make improper safety-related busi- 
ness decisions. 

The limitations that impact CSA fall into two distinct categories: 
one, problems with the underlying data that feed the system; and 
two, problems with the system’s methodology used to assign scores. 

The principal data weakness is the lack of information upon 
which to measure carrier safety performance. FMCSA only has 
adequate data to score 40 percent of active motor carriers in at 
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least one of the measurement categories, but does not report how 
few carriers are scored in all or even most categories. 

CSA scores are also impacted by a number of methodology prob- 
lems. Perhaps the single biggest problem is that CSA measures 
motor carriers on all crashes they are involved in, regardless of 
fault. In other words, a carrier that is rear ended while stopped at 
a red light is perceived as being just as unsafe as one that rear 
ends another motorist. FMCSA should direct its limited resources 
where they would be most effective in preventing future crashes by 
focusing on unsafe carriers that are causing them. Doing so would 
help better meet the objective of CSA, which is to reduce crashes, 
injuries, and fatalities. 

ATA has become increasingly concerned with CSA’s serious flaws 
like this one, and by FMCSA’s unwillingness to acknowledge and 
fix them. Rather than acknowledging that scores often don’t relate 
to crash risk, the agency points to the importance of highlighting 
compliance with regulations, even those that do not have a statis- 
tical relationship to safety. There is no doubt that FMCSA’s intent 
in designing the CSA system was to identify carriers that are less 
safe. 

The current program does not meet that intent. ATA questions 
the merits of assigning a higher priority to carriers with compli- 
ance issues than those that are actually less safe. Since the intent 
of the system is to prioritize carriers for Government oversight, less 
safe carriers should be assigned higher scores than safe carriers 
that have paperwork-related violations that are not safety-related. 

While ATA takes issue with certain specific elements of CSA, 
there is an overarching theme: CSA scores must reflect future 
crash risk. If they did, ATA would support the system, since it 
would provide a means for responsible fleets to distinguish them- 
selves from those that do not share their commitment to safety, to 
properly leverage third parties to drive carriers to invest in safety, 
and to make better use of Federal enforcement resources. 

To achieve these benefits, FMCSA must take three very specific 
steps. First, FMCSA must acknowledge that CSA scores are often 
not a reliable predictor of future crash risk. Second, the agency 
must confirm that CSA’s highest priority should be to focus on the 
least safe carriers. And finally, FMCSA must establish a specific 
plan to develop and implement the changes necessary to ensure 
that the system functions as intended. 

Mr. Chairman, thank you for the invitation. Thank you for the 
time today. 

Mr. Duncan. Thank you very much. We have now been joined 
by the ranking member, Mr. DeFazio. I earlier announced we 
would stop and allow him to give an opening statement, if he 
wished, but he wants to proceed with the panel. 

But we also have been joined by several other Members: Mr. 
Walz, Mrs. Capita, and Mr. Coble. So, we will go ahead with the 
panel at this time, and Mrs. McBride. 

And I earlier said you were here for the American Trucking As- 
sociation. Mr. Mugno is here for the trucking association. You are 
here testifying on behalf of the Alliance for Safe, Efficient and 
Competitive Truck Transportation. Thank you very much. 
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Mrs. McBride. Good morning, Chairman Duncan, Ranking Mem- 
ber DeFazio, Congressman Rahall, and members of the sub- 
committee, thank you for the opportunity to speak on behalf of 
ASECTT, the Alliance for Safe, Efficient and Competitive Truck 
Transportation. 

ASECTT is a coalition of more than 600 carriers, brokers, ship- 
pers, and others concerned about the effect of compliance, safety, 
and accountability program is having on the trucking industry. We 
believe FMCSA must afford regulated carriers due process, and the 
shipping public needs certainty that certified carriers can be chosen 
based upon routes, rates, and service alone, without vicarious li- 
ability concerns. 

Colonial is a private, family-owned business based in Knoxville, 
Tennessee. My father-in-law, C.E. McBride, founded Colonial in 
1943. We currently run between 250 and 280 power units, pri- 
marily owner-operators, in 48 States. Many of our contractors have 
been with us for more than a decade. Some more than 30 years. 
Many of them have logged over 1 million miles without a single 
chargeable accident. Some over 3 million miles. Colonial is self-in- 
sured, and has been for more than 25 years. We were one of the 
first motor carriers in the industry to become self-insured. Colonial 
has an excellent safety record. 

Current regulations require a carrier, after accounting for non- 
preventable accidents, to have fewer than 1.5 accidents per million 
miles driven in order to keep a satisfactory rating. Colonial travels 
about 40 million miles per year. Our reported crash ratio, including 
nonpreventable accidents, is 0.4 per million miles, less than 28 per- 
cent of the regulatory limit. When nonpreventability is considered, 
our accident ratio drops to 0.2 per million. Based on Colonial’s ex- 
perience, I am convinced the CSA program, one, doesn’t accurately 
measure carrier safety performance and, two, its progressive inter- 
vention goals aren’t being realized. 

The FMCSA says its goal is to reduce crashes, injuries, and fa- 
talities. We agree. However, CSA’s methodology is flawed. Also, the 
data used to label motor carriers includes factors having absolutely 
nothing to do with actual safety risk. 

Among CSA’s numerous systemic flaws, the one that affects us 
the most is the so-called fatigued driving BASIC. Colonial’s per- 
centile ranking in this BASIC hovers around 80 percent, 15 per- 
centage points above the agency’s artificial threshold. This high 
percentile ranking has nothing to do with fatigue. CSA groups car- 
riers who use paper logs with local carriers and others exempt from 
that requirement. Over half of the points that feed the percentile 
ranking in the fatigued driving BASIC come from paperwork viola- 
tions. These violations have no actual effect on fatigue, much less 
crash risk. 

Notwithstanding the agency’s sole obligation to certify carriers as 
safe to use, and our satisfactory safety rating, published CSA 
rankings mislead some shippers into believing that carriers like 
Colonial are unsafe. Some feel they cannot rely on the agency’s 
safety fitness determination to trump negligent selection lawsuits. 
Our firsthand knowledge of how the CSA program actually works 
differs from the progressive monitoring the agency purports. 
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When the CSA program was launched in December of 2010, 
FMCSA told the industry the intervention process would occur in 
steps. First, a warning letter would notify a motor carrier of any 
identified deficiency in a particular BASIC. The motor carrier 
would then have an opportunity to address the deficiency prior to 
an on-site audit. This is not what happened with Colonial. The 
FMCSA Nashville field office called on Thursday afternoon, August 
11, 2011, saying they would be in our office on Monday morning, 
August 15th, to begin a focused audit. There was no warning letter 
or opportunity to address the concern. 

The first week, the investigator spent 4 days in our corporate of- 
fice requesting multiple documents on 19 drivers. On August 29th, 
the investigator returned with a second investigator. They re- 
mained at Colonial until the audit was completed on September 
2nd. The final report dated September 26, 2011, left Colonial’s sat- 
isfactory rating unchanged. And the report was labeled, “This re- 
view is not rated.” To justify its methodology, the agency has said 
that focused audits are less time consuming than compliance re- 
views, which result in safety ratings and require an average of 3 
to 4 days. Well, the agency spent 9 work days auditing Colonial. 
However, we are still branded as a high-risk carrier in the fatigued 
driving BASIC. We are losing opportunities to transport shipments 
because some shippers are frightened by agency pronouncements 
implying that they can be sued if they don’t self-credential each 
carrier using SMS rankings. 

Had Colonial received a conditional or unsatisfactory rating, our 
25-year self-insurance program would have been in jeopardy. We 
would likely have been faced with closing our doors after almost 70 
years of running one of the safest companies in the industry. Yet 
we are thankful this didn’t happen. Yet we hear this has happened 
at countless other trucking companies throughout the country. We 
have firsthand experience of CSA’s anticompetitive effects. We ask 
Congress to stop FMCSA from publishing the misleading SMS 
scores, and urging shippers and brokers to rely on them. 

Mr. Chairman, thank you again for inviting me today. I am 
happy to answer questions. 

Mr. Duncan. Thank you very much, Mrs. McBride. 

Mr. Johnson. 

Mr. Johnson. Thank you. Chairman Duncan, Ranking Member 
DeFazio, and members of the Transportation and Infrastructure 
Committee, thank you for the invitation and the opportunity to tes- 
tify at today’s oversight hearing. My name is Bruce Johnson, I am 
the director of carrier services for C.H. Robinson and a member of 
the TIA board of directors. My remarks today are geared towards 
the significant impact the CSA initiative is having on the carrier 
eligibility process that freight brokers and shippers conduct to en- 
sure the hiring of safe, legally registered, and properly insured 
motor carriers. 

As one of the Nation’s largest freight transportation brokerages, 
C.H. Robinson has seen the risk of negligent hiring lawsuits based 
on carrier selection grow significantly since 2004. I am here to com- 
municate to you the tremendous confusion exists in the industry 
about the risks of carrier eligibility and selection, and what the 
BASIC data and safety ratings mean for those hiring motor car- 
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riers. This confusion has added cost to the brokers and the indus- 
try. In addition, it has added legal risk to any entity that hires a 
motor carrier. 

While the BASIC data is used as a compass to guide enforcement 
actions by FMCSA, safety rating is widely seen as the safety seal 
of approval for those who hire trucks. Currently, the BASIC data 
is not directly linked to the safety rating, and the agency is waiting 
for a rulemaking to draw clear lines and correlations between the 
two. 

When FMCSA implemented the BASICs in December 2010, 
many in the industry anticipated that a rulemaking linking BASIC 
data directly to the safety rating would occur quickly. What was 
supposed to be temporary, however, continues to be delayed by the 
agency, and every day that goes by without a fair and accurate 
safety fitness determination, the transportation industry will con- 
tinue to be negatively impacted. 

We encourage FMCSA to be clear and consistent with shippers 
and brokers on which carriers and which information should be 
used to select motor carriers to haul Freight. What the industry 
needs is a bright line differentiation of which carriers are unsafe. 

Since 2004, a series of court cases have established a new inter- 
pretation of responsibility for shippers and brokers known as the 
Duty of Reasonable Care. Subsequent court cases expanded and re- 
defined the responsibilities of parties engaging independent con- 
tractors, and settlement and/or jury awards have grown substan- 
tially. In almost every case, the motor carrier’s public liability in- 
surance is exhausted, the carrier has filed bankruptcy, and brokers 
or shippers are sought to fill the loss and make the injured person 
or family whole. 

A common theme used by plaintiffs’ lawyers is — in most neg- 
ligent hire cases — is that brokers and shippers should second-guess 
the FMCSA’s decision of which carriers are safe to operate by ex- 
amining the detailed safety record of each carrier before use. This 
second-guessing scenario is why the conflicting interpretations of 
BASIC data and safety rating are of such great importance to 
freight brokers. 

Until FMCSA provides firm guidance on what BASIC thresholds 
constitute a safe carrier, differing opinions will proliferate, and the 
courts will arbitrate those opinions. There can be no question that 
the brokerage industry seeks to promote higher safety standards 
for our Nation’s highways. That being said, the brokerage industry 
is displeased with the current state of affairs, with the courts hold- 
ing brokers and shippers to an ever-changing standard in carrier 
selection. 

Congress and the FMCSA can reset this standard to one that is 
more reasonable and static. It should not be the responsibility of 
industry stakeholders without having access to all of the informa- 
tion to determine which carriers are safe to operate on American 
highways. It should be the sole responsibility of the agency charged 
with issuing licenses to carriers and making sure those carriers ad- 
here to safety standards established by the agency to tell the public 
which carriers are safe to use and which carriers are not. 

The only way to accomplish this task is for the FMCSA to com- 
plete the new safety fitness determination rulemaking and fully 
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link the BASIC data to the safety rating. However, we do not want 
the FMCSA to develop a safety fitness determination prior to ad- 
dressing industry concerns regarding the methodology used to 
evaluate carriers’ BASIC scores and percentages. 

Until this safety fitness determination rulemaking is developed 
for public comment and ultimately developed into a final rule, we 
would recommend the following. 

One, that FMCSA should immediately add the current compli- 
ance review-based safety rating to all screen shots that display a 
carrier’s BASIC data, so there is no confusion about the two sys- 
tems. 

Two, that FMCSA should remove any language from its Web site 
and outreach that encourages shippers, brokers, or the public to 
use the BASIC data for their own purposes. 

And, three, that Congress develops legislation that would create 
a uniform standard against liability without fault by preempting 
State vicarious liability laws imposing liability on non-negligent 
transportation brokers and shippers. 

In conclusion, we fully support FMCSA and its mission to im- 
prove motor carrier safety on the Nation’s roadways. TIA and C.H. 
Robinson look forward to productively working with industry par- 
ticipants, FMCSA, and Congress to ensure that FMCSA publishes 
a safety fitness determination for all motor carriers that is based 
on accurate and fair data, and that does not discriminate based on 
carrier, size, or type. Thank you. 

Mr. Duncan. Thank you very much. 

Mr. Gentry. 

Mr. Gentry. Good morning. Chairman Duncan, Ranking Mem- 
ber DeFazio, and members of the subcommittee. Thank you for this 
opportunity to testify on behalf of the members of the Amer- 
ican — 

Mr. Coble. Mr. Chairman, I am still having difficulty 

Mr. Duncan. We are still having trouble hearing some of the wit- 
nesses. I guess you will have to put that real close to you, and 
maybe it will work better. 

Mr. Gentry. Test. 

Mr. Duncan. Real close. OK. 

Mr. Gentry. All right. Chairman Duncan, Ranking Member 
DeFazio, and members of the subcommittee, thank you for this op- 
portunity to testify on behalf of the members of the American Bus 
Association and the United Motorcoach Association. My name is 
Bill Gentry, and I operate Gentry Trailways in Knoxville, Ten- 
nessee. We have operated school bus service for Knox County 
schools since 1953, and provide charter and tour service with over- 
the-road motorcoaches. We take great pride in serving our commu- 
nity safely and economically for nearly 60 years. 

When CVSA launched, hopes were high that it would afford new 
tools to better predict the likelihood of the commercial motor vehi- 
cle crashes. Unfortunately, at this point, evidence suggests that 
CSA may fall severely short of its intended goals. We do not believe 
the current data fed into the CSA program and the current 
prioritization scheme will result in a significant reduction in crash- 
es. 
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Studies indicate that vehicle defects are responsible for less than 
2 percent of commercial motor vehicle accidents, while driver error 
is responsible for over 95 percent of the commercial motor vehicle 
accidents. All of the highest indicators of an increased propensity 
for an accident relate to basic traffic law enforcement. The industry 
has urged the enforcement community to issue citations when driv- 
ers violate basic traffic laws, and insist that courts avoid reducing 
or modifying the original charges. 

Another issue with CSA is that it does not account for carriers 
that terminate drivers for poor driving records, as good companies 
do. CSA scores do not reflect the elimination of the risk when that 
driver is dismissed. The carrier must endure the punitive scores as- 
sociated with this violation for 2 years. Meanwhile, the dismissed 
driver simply finds another carrier that is more tolerant for his 
traffic infractions. And there is no effect on that carrier’s score. 

Perhaps CSA’s most controversial subject is to issue — is the issue 
of crashes. Simply stated, all crashes, regardless of accountability, 
are the number one indicator that a commercial motor vehicle com- 
pany and/or driver will incur another crash. However, the CSA sys- 
tem contains no information regarding the severity or the account- 
ability of a crash. Unfiltered, this information cannot serve as cred- 
ible consumer information upon which a carrier selection can be 
made. 

While we believe the crash data serves a critical role in the pre- 
dicting of carriers’ propensity for an accident, the information in its 
current form is inappropriate and — for consumers, and should be 
restricted to enforcement in motor carrier views only. 

Congress recently passed legislation that would require FMCSA 
to develop an easy-to-understand writing system for consumers of 
passenger carrier services. We feel the development of this system 
should be the highest priority by FMCSA. CSA also fails to recog- 
nize the vast differences in the level of State participation for in- 
spection activity. We also have a concern that FMCSA advising 
States that inspections can occur at the weight stations, where 
there is not any safe accommodations for the passengers. 

The leadership at FMCSA has been responsive to our rec- 
ommendations on improving CSA, and we applaud their leadership 
for willingness to listen to the industry. We have two final rec- 
ommendations for the — improving CSA. 

First, we recommend that the GAO encourage the services — or 
engage the services of the American Academy of Actuaries in an ef- 
fort to move — effectively explore the links between the most signifi- 
cant causes of motor vehicle crashes and the CSA safety measure- 
ment system. 

Second, under CSA, carriers are inappropriately placed into peer 
groups with carriers such as long-haul truckers. Passenger carriers 
should be rated with other passenger carriers, oranges to oranges, 
to more readily identify those that need the interventions. 

In conclusion, we believe that CSA is well-intended, but has 
room for significant improvement. And we look forward to working 
with the committee and FMCSA to achieve its intended goals. On 
behalf of the members of the American Bus Association and United 
Motorcoach Association, I appreciate this opportunity to express 
our views, and am pleased to answer any questions at this time. 
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Mr. Duncan. Thank you very much, Mr. Gentry. And thanks to 
all the witnesses for their very helpful testimony. And since he was 
not here to give an opening statement because he had to he on the 
floor, I am going to turn now to Ranking Member DeFazio for any 
statement or questions that he wishes to make at this time. 

Mr. DeFazio. Thank you, Mr. Chairman. I think it is just a little 
bit more than 2 years since, prior to implementation, we held a 
hearing in this subcommittee regarding this new system. And at 
that time we expressed a number of concerns that still endure. The 
system was implemented before results of a study and concerns 
about, in particular, the crash issue was raised at that time, and 
they seem to still be outstanding. 

I will probably have a couple of rounds of questions. But first, 
I want to get to a couple of things. 

Mr. Johnson, you raised the issues about TIA and wanting a 
bright line. I am going to ask Ms. Ferro about that in a moment. 
But I heard another concern which is that, you know, basically, 
only about 40 percent of the carriers have some sort of a rating. 
Sixty percent haven’t had a violation or roadside inspection or any- 
thing. And I have heard that some of your members are reluctant 
to utilize people — those people, because they are essentially un- 
known. I mean — we do know they haven’t had a violation, but we 
don’t know much else about them. Is that true? 

Mr. Johnson. Yes, I believe that is true. 

Mr. DeFazio. So 60 percent of the carriers out there are, at this 
point, somewhat disadvantaged by this system because they are 
not in the system because they haven’t had a violation or roadside 
inspection. 

Mr. Johnson. Yes. I don’t know the exact number or the percent- 
age, but I know there is a significant amount. And it is the smaller 
carriers that aren’t getting any inspection data. So then it is left 
to the broker or the shipper around how much fare they have, or 
tolerance for risk in what a court may do to them if someone like 
that were to have an accident and they would know that they had 
no data. So there is fear around using those, for sure. 

Mr. DeFazio. OK. Ms. Ferro, we talked about this the other day, 
and I suggested some ideas about how we might get people into the 
system in a benign way. And we sort of speculated — he is saying 
it is a real problem. And this is 60 percent of the industry. I mean 
how are we going to deal with this? I mean this is — I mean there 
are many problems we need to discuss today, but this is one that 
was new to me. 

Ms. Ferro. Well, let me — let’s talk real quickly about the data- 
base of active carriers. We are all using the standard of a 525,000 
active carriers in operation today. About 60 percent of those are 
private carriers. So there is really — so, right off the bat — now, what 
I don’t have is the breakout on the 200,000. But I do want to clar- 
ify that all 325,000 carriers that you just identified as having insuf- 
ficient data to actually be analyzed within those BASICs, many of 
those, very many of those, are private carriers. So they wouldn’t be 
in competition for some of the shipping services that Mr. Johnson 
is speaking about. Because, again, they are moving their own prod- 
ucts. 
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Now, that aside, when it comes to ensuring that as many carriers 
as possible are touched in some way by an inspector or an investi- 
gator to be sure we do have adequate data to monitor their safety 
performance, we are taking a couple different approaches. One you 
and I discussed: Is it feasible to allow carriers to go through weigh 
stations in a cooperative way, as we see happens periodically in Or- 
egon, to get additional inspections? 

More importantly, the process that we have been working with 
the Commercial Vehicle Safety Alliance on is ensuring that when 
a carrier goes through a weigh station or is inspected at roadside, 
and the inspector chooses to wave the carrier on because every- 
thing looks good, to be sure that we are turning that into an in- 
spection, recorded inspection that is uploaded into the system. 
Today, out of 3.5 million inspections that are carried out each year, 
one-third are clean inspections. It is very important that we touch 
all carriers that are operating on our highways. 

Keep in mind one last piece, as well. Of those carriers that are 
not within the CSA analysis today, they haven’t come on our radar 
because they haven’t had a crash, as well. So there are a number 
of factors indicating that those carriers may be doing very well. 
Many of them are private carriers. But we also are increasing both 
the inspection strategies to ensure we are touching everybody, and 
randomizing some of the automated bypass systems to ensure those 
with no data are being pulled in for an inspection. 

Mr. DeFazio. And then the crash which was an issue 2 years 
ago 

Ms. Ferro. Yes. 

Mr. DeFazio [continuing]. And still is an issue today, we also 
discussed that. And it is my understanding that the agency is mov- 
ing towards some sort of a crash weighting system because — what 
I still find extraordinary about the data, and I don’t know whether 
the study — ^you know, what their sample had and, you know, and 
whether they drilled down to at fault, not at fault, or anything, 
they just said any kind of a crash is an 88 percent indicator of fu- 
ture problem. 

I still find it hard to believe if, you know, one person or one com- 
pany had one incident where they were legally, properly, you know, 
stopped, and someone crashed into them, by their entire neg- 
ligence, that that is an indicator that somehow that person is going 
to be involved in a future crash. I mean I am still having trouble 
with that, you know, the validity of that conclusion from that 
study. 

But my understanding, in part, you are going to deal with that 
with crash weighting. Do you want to address that? 

Ms. Ferro. I will. Thank you, thank you. Ranking Member 
DeFazio. 

We are all familiar with instances like you describe, where there 
seems to be clear evidence that the crash was not preventable on 
the part of the commercial vehicle operator. But all of our analysis 
and the American Transportation Research Institute analysis indi- 
cates that past crash experience is a strong predictor of future 
crash risk. 

We recognize some of the — that the aggregate number is — in- 
cludes data such as the example that you just described. And so. 
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in the first phase of this program, we have kept the crash indi- 
cator, which, again, is an indicator for us of potential crash risk, 
which we need to take into consideration. But we have kept it 
available to enforcement in the motor carrier community, or the in- 
dividual motor carrier themselves, not available to the public, 
again, just on the basis of fairness. 

At the same time, we initiated a process to figure out how we 
could determine whether a crash was or was not preventable, what 
data could we use to use it, how valuable or valid or uniform and 
consistent are police accident reports that would provide the foun- 
dation of that inquiry, and then how do we set up a process that 
looks at all 100,000-plus reportable crashes in a fair way, so that 
we are not doing this on onesies and twosies, and skewing the data 
outcome and the comparative nature of this program, but actually 
doing it comprehensively. 

So, we did a preliminary analysis of a police accident record re- 
port, and how well it can be used to determine preventability, and 
we are now analyzing the question of how to set up a process that 
could manage all reportable crashes, analyze preventability in a 
fair manner. And, at the end of that process, does it, in fact, make 
CSA a sharper and more focused tool in examining who we need 
to be looking at? Our premise is that it could, and that it does, but 
we need to prove it out. 

So, we expect to have the results of this study by early summer 
of next year, 2013. We have got the schedule for the study and the 
basis and elements for the analysis on our Web site, so it is avail- 
able to everybody to look at. And, frankly, we look forward to re- 
porting out on the results of that analysis and identifying what our 
next steps would be with regard to crash weighting. The under- 
lying premise is that a nonpreventable crash would have a very low 
weighting, a completely preventable crash would have the highest 
weighting. 

Mr. DeFazio. ok. You said not available to the public. But do 
brokers ask shippers to provide — or not shippers — ask the carriers 
to provide that data sometimes? 

Mr. Johnson. My company does not ask motor carriers for that. 
But maybe some of the motor carriers could use their experiences 
to see if they have been asked that before. 

Mr. DeFazio. Yes, OK. Anybody — I mean since — I am just won- 
dering. Just because it doesn’t appear on the screen or on the rat- 
ing system as exists, is it being utilized by some of the shippers? 
Anybody have any experience with that? 

Mrs. McBride. I did speak with someone 

Mr. DeFazio. Mrs. McBride, we are still — try the other one, 
there. 

Mrs. McBride. Is this one on? 

Mr. DeFazio. Be personal with the microphone. 

Mrs. McBride. OK. I apologize. 

Mr. DeFazio. Yes. 

Mrs. McBride. I spoke with a carrier last week in my area who 
did tell me that he had been refused freight because the broker 
asked for a copy of his crash history. 

Mr. DeFazio. OK. 
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Mr. Mugno. Yes. I can confirm that ATA members have been 
asked that question by brokers on occasion, without a doubt. 

Mr. DeFazio. ok. And that is — but that is just now the raw 
data, where we can’t attribute fault or no fault. 

Mr. Mugno. Correct. 

Mr. DeFazio. OK. All right. Thank you. I will have another 
round of questions. 

Mr. Duncan. All right, thank you very much, Mr. DeFazio. We 
will go first on our side to Mr. Coble. 

Mr. Coble. Thank you, Mr. Chairman. Good hearing, good panel. 
You put together a good 

Mr. Duncan. Thank you. 

Mr. Coble [continuing]. [Inaudible] today. Ms. Ferro, I am told 
that there is no impartial appeals process for DataQs challenges. 
And, if so, that is different from any other administrative penalty 
system within the Government, where motorists could be hit with 
a violation, to have the ability to appeal that to an administrative 
law judge. Why does not the Federal Motor Carrier Safety Admin- 
istration have such a process in place? 

Ms. Ferro. Let me just put it in the context of the population 
of violations we are talking about. So I mentioned earlier that, 
through our State law enforcement partners and our commercial 
vehicle safety grant program, 3 V 2 million commercial vehicle in- 
spections are carried out each year. The number of appeals, as you 
described, which we call DataQs, number 34,000. 

Mr. Coble. And you call them what? 

Ms. Ferro. They are called a data query. 

Mr. Coble. OK. 

Ms. Ferro. In effect, an appeal of a violation 

Mr. Coble. Got you. 

Ms. Ferro [continuing]. Or of an inspection. So it is just 1 per- 
cent of the total body of inspections that are carried out each year. 
And that is under the new CSA program. This is not counting prior 
to CSA, when very few data queries were made. 

So, out of those 34,000 queries, there — we have established 
guidelines. We were very sensitive to the concern that you raised, 
because these are the result of a sort of a record of inspection of 
a carrier, they are not taking away a right of any kind. And so they 
are not in that adjudication process that you described on an ap- 
peals — sort of an administrative adjudication appeals process. 

But we did set up a DataQs process whereby, when a carrier re- 
quests a specific inspection be reviewed, the carrier appeals either 
the data in that inspection or the validity of the inspection results. 
It is put through the DataQ process very quickly, reassigned to the 
State where the inspection was carried out, and the State commer- 
cial vehicle enforcement team reviews the inquiry and determines 
what action needs to be taken, whether to grant it, to correct data, 
if in fact it was a violation applied to the wrong carrier, or actually 
remove the violation because of the information and the substance 
that the carrier reported. 

Out of the 34,000 data queries that occurred in 2011, roughly 
half were actually acted upon. Either data was updated and cor- 
rected or removed. But it — so, in fact, what we have provided is a 
clear set of guidelines for States to follow, to take into account all 



21 


information the carrier presents, and be both respectful of the proc- 
ess, respectful of the inspector’s work, and give it a fair analysis 
and make a determination. 

Mr. Coble. I thank you. I thank you for your response. 

Mr. Johnson, as a business owner who is obviously concerned 
about safety, what information could the FMCSA provide that 
would help you to make good decisions, decisions good for safety, 
good for your customers, good for the economy in general? 

Mr. Johnson. What we really need, we just need a clear picture 
of who is not safe. If FMCSA was able to tell us who is not safe, 
our industry would not use those motor carriers, and they would 
fail at that point. But by having very much — many gray areas — 
and if you ask FMCSA to tell you who is a safe carrier and who 
is not, they can’t really tell you that today, based on their own 
data. And also, much of the data is not made public. 

So, just clear up the confusion. Give us a clear distinction of who 
is unsafe. And our industry will stop using those carriers. 

Mr. Coble. I thank you, sir. I yield back, Mr. Chairman. 

Mr. Duncan. Thank you very much, Mr. Coble. And I will save 
all my questions until everybody else has a chance. But I did want 
to clear up one thing when you responded to Mr. Coble. Does the — 
when it — something is appealed, does it go back to the same officer 
who issued the violation? 

Ms. Ferro. It generally goes to that officer’s commander, and 
whatever team or individual the commander has established to 
analyze those data queries. And that individual generally does ask 
the officer their perspective. That is absolutely correct. 

And we will say we use this process as an improvement process, 
because there are times — as I said, about half — are acted upon. The 
other half are preserved, as they 

Mr. Duncan. So my staff was wrong when they said it goes back 
to — the appeal goes back to the same person who issued the viola- 
tion. 

Ms. Ferro. No, your staff is right to the extent that, invariably, 
the team or the individual officer assigned to handle the data in- 
quiry in the State does ask the officer 

Mr. Duncan. But that officer doesn’t decide the — make the deci- 
sion. It goes to — the commander makes the decision, or somebody — 
is that correct? 

Ms. Ferro. If I may suggest that Chief Palmer address that for 
the specific operation in Texas — in our — in many cases that we see, 
it goes back to the person responsible for managing the DataQ 
process, which may be the commander, it may be a staff support 
person. But not the officers, per se, not the individual officer. 

Mr. Palmer. Mr. Chairman, it — in some cases it — in Texas, for 
example, which is, I think, fairly consistent across the enforcement 
community, as a general rule in Texas, when we get that DataQ 
from a motor carrier, then what we do is we put it together and 
we send that, all the information, the supporting documents, to 
the — in our case, the captain of that particular district in the State. 
And then it is that captain’s responsibility to look into that DataQ 
and then make a decision as to what to do. They do speak with the 
original officer, in case there is additional information that is not 
included on the inspection report, or, especially in the cases of a 
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crash report, which can he very complex, then they do speak with 
them. But the final decision rests with that officer’s immediate su- 
pervisor. 

Mr. Duncan. All right, all right. We will go next to Ranking 
Member Rahall. 

Mr. Rahall. Thank you, Mr. Chairman. Mr. Chairman, I have 
a statement from Mr. Todd Spencer, the executive vice president, 
the Owner-Operator Independent Drivers Association, and I ask 
unanimous consent it be made part of the record. 

[No response.] 

Mr. Duncan. Without objection, so ordered. 

[The information follows:] 
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Good afternoon Chairman Duncan, Ranking Member Def’azio, and distinguished 
members of the Subcommittee. 

As you likely know, the majority of the trucking community in this country is made up of 
small busines.ses, as 93 percent of all carriers have 20 or fewer trucks in their fleet and 78 percent 
of carriers have fleets of ju,st six or fewer trucks. In fact, one-truck motor carriers represent 
nearly half of the total number of motor carriers operating in the United States. 

OOIDA is the national trade association representing the interests of independent owner- 
operators and professional drivers on all issues that affect small-business truckers. The 
approximately 150,000 members of OOIDA are small business men and women in all 50 states 
who collectively own and operate more than 200,000 individual heavy-duty trucks. 

OOIDA is pleased to share the experience of it's members with the Federal Motor Carrier 
Safety Administration (FMCSA)’s Compliance, Safety, and Accountability program, commonly 
known as CSA. Small trucking companies - the little guys out on the road - have unfortunately 
experienced the oppressive and punitive nature of CSA in its current form. While FMCSA is 
making adjustments and improvements to CSA. those changes are not coming fast enough and 
are not broad enough to prevent negative impact on the livelihood small truckers with histories 
of safe driving on our nation's highways. 

While no one would dispute the fact that SAFESTAT needed to undergo improvements 
and offer a more accurate reflection of safety in the industry. CSA in its current form is a 
complicated and far reaching program with wide sweeping implications for the industry beyond 
safety enforcement. In short, CSA, although well-intended, is today a program with considerable 
flaws that have real-life implications for motor carriers. We therefore believe that the program 
overall could have benellted greatly from the rulemaking process, as it seems as ifthc program 
was designed to accomplish a wide variety of questionable objectives- including influencing 
market decisions and offering assistance to insurance companies. 

Regardless, OOIDA remains supportive of the program's overall goal to improve 
highway safety, although we greatly question the correlation betw een much of the data collected 
and its impact on highway safety - including arbitrary severity weightings and a fundamentally 
flawed ranking system. FMCSA urges shippers and brokers to use carriers vvho have been 
inspected and are therefore reflected in the CSA system versus those vvho have not been 
inspected. However, an inspection will only be identified if there is a violation. It seems counter 
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precisely the case in a post CSA world. Also, brokers and shippers feel as if they will be liable if 
they do not use carriers vvith positive CSA rankings, something only achievable if a carrier 
undergoes lots of clean inspections. Small carriers are less likely to be inspected as often as a 
carrier who has hundreds, if not thousands, of trucks, so it is difficult for them to show a score, 
much less the positive scores demanded by shippers and brokers. 

Moreover, once a carrier is in the system, they are compared among a peer group and 
assigned a percentile ranking. Carriers then compete for safety rankings, as you are not judged 
on your individual safety record but assigned a score according to a “grading curve". Therefore 
you are only as bad or as good as the next motor carrier in the system. In essence, for one carrier 
to .succeed, another carrier must fail. How does encouraging carriers to fail improve highway 
safety? As a goal we should want all motor carriers to be striving for perfect safety records. 

Curing a negative ranking also offers a particular problem for small carriers as, as 
previously stated, they are simply have less exposure to inspections because of their small 
operations. All along the way it seems as if small carriers are punished in this system. Once a 
.small carrier gets into the system, roadside inspections are highly subjective, and law 
enforcement can be over-/.ealous at times. Just a few minor violations can send a score sky 
rocketing, putting the carrier nearly out of business as it becomes evident no one no one will 
employ your .service,s because the .system shows you are a risk, even though you operate safely. 
Small carriers do not have the resources to light citations and violations in court continuously, 
and even if they are successful, overturned adjudications are irrelevant to the CSA system 
anyway, as citations are reflected as .safety violations in the system even when they are 
overturned in court. 

OOIDA also finds issue with CSA's failing to allow truckers their day in court as 
“alleged” violations are reported in the system. Proccdurally, FMCSA provides only one way to 
dispute or challenge violations under CSA, the DATA Q system. This is true whether or not a 
citation versus a warning is issued or if that citation is upheld by a court of law - under CSA 
these are all considered violations. And under DATA Q, even if you win in court, the violation 
still remains in CSA’s database. Complaints in the DATA Q system simply go back to the state 
police officer who wrote up the violations at the roadside - as is FMCSA policy to follow state 
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procedure. The citing officer then becomes judge and jury in the Data Q process any complaints. 
Needless to say, the bulk of alleged violations still stand after the Data Qs review. 

It is important to remember that these are "alleged violations” bccau.se a citation is 
issued at roadside and that citation may be challenged in court with the opportunity for it to be 
overturned. However, within the CSA system, the individual is assumed guilty at the time of the 
roadside citation, and it is at that time it is reported as a CSA safety violation, which is separate 
from a citation issued under state law. 

Often small business truckers do not have the resources or time to continuously tight 
roadside citations in court -- despite the fact that many citations may be egregious or arbitrary in 
nature and many are overturned in court. Large carriers, on the other hand, have legal 
departments and budgets that allow them to fight violations while keeping their drivers on the 
road. Take for example when a driver who may have no control over the equipment, is cited for 
an equipment violation, such as sleeper birth on a company-owned truck not meeting the size 
requirements under the law. That driver will likely decide that he has no way to fight the 
citation in court because he cannot afford to take time away from trucking in order to appear in a 
courtroom hundreds of miles away from his home or where business takes him on the court date. 

However, even ifthe trucker takes the citation to court and wins, will still appear on the 
CSA system as a violation. The driver’s only option is then to fight the CSA violation through 
the DATA Q system, which FMCSA uses to send the challenge back to the state for 
determination. 

CSA is also flawed becau.se its scoring system, which is centered around Behavior 
Analysis and Safety Improvement Categories, or BASICs. is prejudiciaL arbitrary, or otherwi,se 
(as in the case of the “Crash Indicator BASIC”) aw'aiting implementation - yet the impacts of 
this partial system are far reaching and disproportionately puni-sh small busine,sses. 

In the CSA system, higher .scores under each BASIC correlate with the perception of 
“unsafe” practices. Violations and citations issued at the .state level are inputted into the system 
and they are assigned a severity weighting to then place drivers into percentile rankings based on 
a range of 0 to 1 00. The higher the percentile, the more unsafe a driver or carrier is considered to 
be and hence, considered more likely to crash. 
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The experience of'an OOIDA member is important to see as an iliustration. The small 
three truck carrier saw a period of violations that led their Fatigue Driving BASIC to go from 0 
to 79 in a matter of weeks. The carrier inquired with FMCSA on how to improve his score, and 
the answer they provided him with was to obtain more “clean” inspections. The carrier then 
underwent a number of inspections, all of which came back clean. However, under CSA. the 
score under the Fatigue Driving BASIC bizarrely went up to over 80 without any justification 
and stayed that way for more than a year since the initial violations. This is exactly the opposite 
result of what should have happened according to information provided by FMCSA on CSA. 

However, for a medium to large size carrier, the same three violations during a two week 
period are likely to hardly cau,se a blip in their BASIC scores. And for these larger carriers, it 
does seem that clean inspections do have a far-greater impact in reducing their CSA scores. But 
why should this only work for larger carriers? Further, tor larger carriers a series of violations is 
likely to point at a systematic problem across the carrier, w here the same thing for a small carrier 
is more likely to be something that is easier to correct. Flowcver. under CSA, the small carrier 
gets little to no credit for taking the corrective action and getting the clean inspections that 
FMCSA tells us we need to improve our scores. 

In addition to the lack of“due process” safeguards, the severity weights used in CSA are 
arbitrary and assign accountability based on no correlation to increased crash-risk. This is 
especially true in the Fatigue BASIC, where a large percentage of the violations captured are not 
true hours of service safety violations, but are rather “form and manner” or administrative 
violations (e.g. the driver forgot to write down a bill of lading number rather than exceeding a 
daily driving limit). According to FMCSA, approximately } 5 % of all hours-of-service violations 
are simply form and manner violations and not a result of exceeding allotted driving or on-duty 
hours. For example, a driver who is cited for failing to sign his Daily Vehicle Inspection Report 
(DVIR) is assigned a .severity weighting of 4 under the Fatigue BASIC- despite the fact that the 
signing of this report has nothing to do with fatigue or safety. It is simply a paperwork violation 
associated with an innocent mistake, yet the severity level assigned by FMCSA for this violation 
is only slightly lower than that a.ssigned to a violation resulting from not keeping a current record 
of duty status. 

Another primary problem with CSA revolves around the Crash Indicator BASIC. Under 
CSA. crash data is collected without any determination of fault, despite the fact that police 
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reports collect this information for use throughout the criminal justice process. Just to be clear. 
FMCSA relics heavily on police input, but inconsistently does not in the aspect of fault 
determination. Whereas in D.ATA Q FMCSA defers completely to law enforcement to Judge 
their own inspections, FMCSA does not rely upon law enforcement when it determines that a 
truck driver is not at fault in an accident. This means that without the fault determination, any 
truck involved in an accident is indistinguishable from another in FMCSA databases, and that 
has significant prejudicial impact on both driver and motor carrier safety profiles. 

For example, nearly 20% of all crashes or other "negative interactions" with trucks 
involve another vehicle rear-ending a moving truck. Flowever, CSA displays this type of crash 
without any indication that the trucker was not at fault. An OOIDA member serves as probably 
the most significant example of the impacts of this failure to address crash fault. The member’s 
truck that was hit by multiple vehicles as part of a 50-vehicle accident. Despite the fact that the 
trucker was able to stop his truck and not hit anyone, the seven fatalities that resulted from this 
major accident are all listed in the trucker’s record under CSA with no distinction or notation 
about what really happened. With this Hawed data publicly available to freight brokers and 
shippers, incomplete and false CSA data is being used to essentially red-line carriers. As 
illustrated with my example, regardless of fault or control, once a small carrier receives a 
negative score, it is nearly impossible to cure before your business is put in serious jeopardy. 

FMCSA has slated that accident involvement is a reliable indicator in predicting future 
accidents and therefore is relevant. This line of thinking, regardle.ss of what the research 
indicate.s, is repugnant to our fundamental philosophies of justice. Under this line of thinking, 
truck drivers are being tried and convicted for crimes that haven't even occurred or may never 
occur. It’s simplistic and flawed reasoning that fails to lake multiple things into account. For 
example, a driver who spends Forty years of his life on the road has been exposed to greater risk 
and real world scenarios than a driver who has held a CDL for 6 months. Who is to say how 
many accidents the veteran driver has avoided because of his experience and training? Fault in 
accidents matters - simply because the police may not have a good system for reporting fault 
should not automatically mean that therefore the driver must be punished. In addition, the 
concept that accident involvement can predict future accidents should be seriously questioned. 

CSA replaced SafeStat as FMCSA’s safety management and performance system in 
December of 20 1 0. We are now a year and a half into the new system and its flaws arc 
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becoming more obvious. In short, CSA. while well meaning, in its incomplete form is having 
real-life impacts on motor carriers. 

Given the significant role that CSA is primed to play in FMCSA's future enforcement 
and regulatory activities, it is important that the agency get the system right. Unfortunately, 
there are still major hurdles it must overcome. 
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Mr. Rahall. Then, quoting from that testimony, I have a ques- 
tion for Administrator Ferro. According to Mr. Spencer’s testi- 
mony — and I quote — “Small carriers are less likely to be inspected 
as often as a carrier who has hundreds, if not thousands, of trucks, 
so it is difficult for them to show a score, much less the positive 
scores demanded by shippers and brokers.” 

And this question follows up on concerns raised earlier by Mr. 
DeFazio, and that is it almost seems like one must commit a crime 
and then receive a full pardon just to get into the system. Your 
thoughts on that? 

Ms. Ferro. My immediate response would be that is not the 
case, that is not correct. Let me again walk through the numbers. 

Out of the 525,000 active carriers, 85 percent are 5 trucks or 
fewer. We have such a significant impact on small business, we are 
very sensitive to it. That is about 425,000 to 450,000 carriers out 
of the 525,000. Those numbers are well represented within the 

200.000 carriers on whom we have data, because there is only 

75.000 others with 6 or more trucks in that mix, and actually, a 
far fewer number of really large carriers. 

The reason large carriers have a high number of inspections is 
they generally are operating far more equipment and have a higher 
exposure rate on our highways. We do work very hard to ensure 
that we are also inspecting — law enforcement across the country 
works on inspecting all vehicles that identify a risk to them that 
come their way, for one reason or another, either there is a weight 
issue or they have pulled it in through some of the randomized sys- 
tems that we have identified through the inspection selection proc- 
ess. 

So, while — do all small or owner-operators — have all of them had 
an inspection? Maybe not in the past 2 years. Probably yes, some 
time in the past several years, if they are operating. But this sys- 
tem works off of 2 years of data. 

Mr. Rahall. OK. Let me ask you another question, another con- 
cern expressed by OOIDA. They have expressed concerns over al- 
leged — how alleged violations are handled under CSA. A citation 
issued at roadside is reflected in CSA, even though it may be chal- 
lenged and overturned in court. How does CSA handle these type 
of situations? 

Ms. Ferro. In our guidance to the States on the DataQ process, 
we identify the matter of a State charge along with a violation and 
the State charge being dropped, and to again recommend to the 
commanding officer or the DataQ contact in that State that they 
take into account whatever information the individual driver or 
company owner presented to the court that resulted in the decision 
of dismissing the particular case, and to use their best judgment 
in making their final decision. We do not today direct States to 
drop a violation if, in fact, a State charge was dropped. 

This is a matter that continues to b^e of real importance to the 
carrier community and the enforcement community. And one of the 
ways we have ensured that we are going to have an ongoing forum 
to have these kinds of discussions and address these kind of issues 
is we created a CSA subcommittee within the Motor Carrier Safety 
Advisory Committee, just created last month when the Motor Car- 
rier Safety Advisory Committee met. And I feel fairly certain that 
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the CSA subcommittee is going to have this — actually, I know that 
it is already on their list of issues that they want to discuss, this 
matter of how do you handle a violation in the DataQ process if 
the State conviction has been dropped, or the State charge. So that 
one I think will continue to get some attention, and prob^ably some 
additional recommendations. 

Mr. Rahall. Any other member of the panel wish to comment on 
either question? 

[No response.] 

Mr. Rahall. OK. Thank you, Mr. Chairman. 

Mr. Duncan. Thank you very much. We are always honored to 
have a former chairman of the full committee. And, Mr. Young, I 
don’t know whether you want a few minutes to catch your breath, 
or do you have something you wish to say at this point, or — you 
just got here, so 

Mr. Young. Mr. Chairman, I never have to catch my breath. 

[Laughter.] 

Mr. Young. Mr. Chairman, first let me say I appreciate having 
this hearing, because — and for the chairman, Ms. Ferro, and the 
rest of you at this table, the reason we have these hearings — we 
are beginning to get complaints. And my biggest concern, Mr. 
Chairman, is I have watched over the years agencies that lose con- 
tact with what they are trying to do through — I call it gobbledy- 
gook. I love that word, gobbledygook. 

Bureaucrats that have a paycheck which really don’t understand 
why they get it, but they are doing it because they can, and that 
disturbs me. And I just — that is my comment. 

Now, questions. And, by the way, Mr. Chairman, I do believe I 
will ask you respectfully to have an audit of the CSA and see 
where they arrived at the decisions they have arisen at. You know, 
the formula — let me give you an example. The formula they used 
in CSA was written by the FMCSA. And is that correct, that is 
what was — that is the formula, right? 

Ms. Ferro. The analysis 

Mr. Young. I can’t hear you, by the way. 

Ms. Ferro. Pardon me. Yes. 

Mr. Young. Oh, it was written — so that means the chicken was 
telling the fox what they are supposed to do. Or vice versa. It is 
my understanding that these formulas mean that scores were re- 
duced based on time passed since the violation, the number of 
clean inspections since that violation. Is that correct? 

Ms. Ferro. Could you repeat that question? I am not under- 
standing — 

Mr. Young. It was the — it is my understanding that the formula 
means that scores are reduced based on time passed since the vio- 
lation and a number of clean inspections since the violation was — 
the violation. Is that correct? 

Ms. Ferro. Well, let me clarify. This is not a scoring system. It 
is a set of algorithms and analysis that was developed with the as- 
sistance of the Volpe Transportation Center and with input from 
all of these stakeholders here over the course of 6 years. 

Mr. Young. Was their input listened to? 

Ms. Ferro. Absolutely. 

Mr. Young. Oh, absolutely. 
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Ms. Ferro. Absolutely. 

Mr. Young. There may be difference of opinion on that. So, let’s 
say a large carrier has hundreds of trucks, and we will see their 
score go down faster than a small carrier with one or two trucks. 
Simply by nature, they are going to see more inspections. Is that 
correct? 

Ms. Ferro. That is not correct. Again, the system uses clean in- 
spections, as well as inspections with violations over the course of 
a 2-year period. 

Mr. Young. So you think your formula is good? 

Ms. Ferro. We have a very sound system. Is it perfect? No, and 

I 

Mr. Young. Then why are we having this hearing if it is so 
sound? Someone doesn’t think it is sound. Mr. Chairman, is that 
correct? 

Mr. Duncan. There is a lot I can say about that, Mr. Chair- 
man — I mean we have heen getting a lot of complaints around the 
Nation. And I was going to get into this later, but you 

Mr. Young. Well, that is what I am saying. Madam Chairman — 
and just cool it for a while, OK? I am not hostile yet. I can get hos- 
tile. I guarantee you that. But I am — as I mentioned in my opening 
statement, there are complaints. I have complaints. And there is a 
reason those complaints are coming forth. 

Now, you may not be hearing it. It may be just from your staff 
alone. That is why I do think, Mr. Chairman, if you don’t do it, I 
will ask for a GAO report, just to make sure that there is some un- 
derstanding where we are going in this program. 

I think that, you know, this is supposed to be a working pro- 
gram, work together. And I have always been one to try to make 
sure you understand just because you get a paycheck, that you 
have a responsibility to those you are serving, to make sure it 
works correctly, not because you have an illusion on how it should 
work. You have to listen to those that you serve on the bureau- 
cratic system. 

That is wrong with our Government today, Mr. Chairman. We 
are not being run by a legislative process. We are being run by bu- 
reaucrats. The President. Not just this President, all Presidents. 
And it is our responsibility to review, find out if there is a problem. 
And if there is a problem, you will fix it. If you don’t, we will. That 
is very simple. 

Mr. Chairman, I have no other questions at this time. I may 
have some later on. 

Mr. Duncan. All right. Thank you very much. Mr. Holden. 

Mr. Holden. Thank you, Mr. Chairman. Administrator Ferro, in 
addition to the CSA program, your agency administers the HMSP 
program, which covers less than a half percent of the estimated 
525,000 active carriers on the agency’s roll. And this program oper- 
ates as a fitness determination standard for this universe of motor 
carriers. 

Congress included provisions in MAP-21 to prompt rulemaking 
addressing flaws in the CSA program. It is my understanding that 
your agency has stated that the HMSP rulemaking must wait pub- 
lication of the CSA safety fitness determination final rule. 
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I believe that lessons learned from the hazmat safety program 
would be helpful to your goal to transition CSA into the agency 
safety fitness determination standard. Would it not be a better 
course of action to perfect the hazmat safety program with its 
smaller client base first, then use that to — template to anticipate 
the larger CSA population? 

Ms. Ferro. It very well could, just as you describe, because 
again, the hazardous material operators in many ways already 
demonstrate, by virtue of their obligations and their cargo, a high 
degree of safety in operations. 

There is a challenge within our rules themselves that sets the 
safety fitness determination as driven by, today, a compliance re- 
view. That element of the rules that we operate under needs to be 
changed first, before we can incorporate these performance ele- 
ments in the CSA program into a safety fitness rating. But we will 
go back and again examine if there is a way that we can carve out 
a smaller piece. In the meantime we are pressing forward. We un- 
derstand the importance of putting a safety fitness determination 
rule on the street, and we are very eager to have a proposed rule 
published early next year. But we will absolutely go back and ex- 
amine the approach that you described. 

Mr. Holden. OK. Thank you. Thank you, Mr. Chairman. 

Mr. Duncan. Thank you. Mr. Boswell? 

Mr. Boswell. Well, thank you, Mr. Chairman, and for having 
this hearing. 

I guess I would first like to start off with a compliment. It is a 
good panel, good discussion. The time is right we need to be doing 
this. And I thank all of you for participating. I think you came with 
a desire to participate and appreciate that. The criticism is I would 
like to see somebody on the panel in the future from the — as Mr. 
Rahall just made a comment about the Owner-Operator Inde- 
pendent Drivers Association. If they represent 90 percent of the 
carriers out there, those 1, 2, 3-truck owners, I would like to have 
one on the panel. And I would just like to leave that for your con- 
sideration. 

I took some interest in the comments made by some of the 
panel — well, all of you, in fact — but some of the comments made by 
Mr. Mugno about the small trucking firms. I thought a very good 
point was made by Mr. Rahall. In order for that individual trucker 
to receive a score, he must first receive a violation. And in order 
to receive a violation, you must be inspected. And to — a bad score, 
obtaining as many clean scores as possible is the objective. Small 
carriers are off the radar, and those who have negative scores have 
little opportunity to cure. I think it points out a problem. And we 
ought to really try to do something about it. And I trust that is 
what we will try to do. So I am going to encourage we do that. 

I think it has been brought out — it would be redundant for me 
to repeat what Mr. DeFazio said, and Mr. Rahall, or others. And 
we see a need. And I ask that, one, we put members of the Owner- 
Operators on panels in the future, if we possibly can. I wouldn’t 
know why not. I would like to be able to ask him or her that is 
out there trying to make a living and do something you like to do 
and something I used to do a little bit. And I have a lot of small 
operators, one or two rigs, in my district that haul grain and farm 
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supplies and all those things that go with it. And I would like to 
include them in the process more. 

I appreciate the fact that, Mr. Mugno, that you kind of referred 
to those folks, and thank you for doing that. Appreciate it, Mr. 
Johnson and others. And they are very part of our economy and we 
need to take them into mind. 

So, with that, I will just yield back and anticipate what we can 
do to, as you said, Ms. Ferro, make it better. That is what we are 
all about. I don’t know why we didn’t have opportunities when we 
went through the process to have a little more time, but I think 
we are doing the right thing. But we got to do it right, and I think 
we have opportunity to do it better. And I will encourage that. I 
yield back. 

Mr. Duncan. Thank you very much. Mr. Walz? 

Mr. Walz. Well, thank you, Mr. Chairman. And again, I want to 
thank all of you for being here. It is obvious that everybody here’s 
goal is the same of working toward zero deaths and safety amongst 
all, and making sure our operators are able to do what they need 
to do to create those jobs that are so important. So I am very grate- 
ful for that. 

I spent August at several carriers, got out in preparation to talk 
about this issue, went out and talked to our folks. I represent a 
rural agricultural district. This time of year it gets pretty busy on 
our roads. Lots of things moving. And people are very cognizant of 
this. And I can tell you, in every one of those carriers, safety is the 
top concern for them. Their families are on the road. Their kids are 
going to school in the morning. They understand this probably 
more so than those of us who might be blissfully ignorant of some 
of the gaps that are there. So, I think it is there, and I have no 
doubt that the Administration wants to do everything possible to 
this. 

I just had several questions. I mean it seems like it always comes 
down to this. The vast majority of our good actors end up getting 
caught up for what the bad actors do, and everybody gets caught 
in that same net. And we are not necessarily doing what we all 
want to do, is to reduce specifically where those problems are. 

And I think Mr. Gentry brought up a really good point that we 
have to focus on. The issue many times comes down to drivers. It 
is not necessarily equipment. We have done much on that. We had 
many hearings in here on wetlines, on the transport of fuel and 
flammable materials, and how some of that happens. 

I just had a question on this. This is one of the things — this is 
for you, Mr. Ferro — that my carriers ask me if it is possible to do. 
They want to hire the best drivers, but they believe — they don’t 
have access — and I am very cognizant of personal privacy and ev- 
erything else, but they want access to that driver safety record, in- 
cluding access to drug/alcohol testing, and the driver’s accident his- 
tory. They believe if that could be maintained by you, accessed by 
them prior to hiring practices, they would be better off. 

I know this is a big can of worms. But they are convinced that, 
if all the things we do, if they have that opportunity — they are 
being accountable for the liability of that driver. If that knowledge 
is out there, someone has it, and it impacts their performance, can 
you explain to me maybe the legal — or the concerns with that? And 
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I say that because they are very honest about this. They want to 
follow the rules, but they think the biggest thing stopping them is 
that they don’t have that. 

Ms. Ferro. Yes. Well, so, quick things. It is all about the driver. 
And 9 out of 10 crashes are the result of something a driver did 
or didn’t do. Consequently, out of the seven BASICs, really, four of 
them are very specific to driver behavior: unsafe driving, driver fit- 
ness, drug and alcohol compliance, and hours of service compliance. 
That is CSA. Your constituents are right on target. They need a 
tool to prescreen before they make a hiring decision. 

We have a program that we rolled out about the same time as 
CSA that was mandated by Congress called the pre-employment 
screening program, or PSP. And it provides employers access to a 
driver’s violation history for 5 years, a 5-year period — actually, 3 
years on violations, 5 years on crashes. And an employer, with the 
sign-off from a perspective employee, can access the system, obtain 
that violation history record, and use it in their pre-employment 
decisionmaking. And many employers are using that today. It has 
been a very 

Mr. Walz. And the thought is if the person didn’t allow them to 
sign off, that there was a reason they weren’t allowing them to sign 
off? 

Ms. Ferro. That would be an indicator. And I think most drivers 
who are applying for a job with a company will sign off on that ac- 
knowledgment. It is not a new acknowledgment requirement on 
any kind of a record access. So that is one important piece. 

The second piece you mentioned: drug and alcohol compliance. 
And we are proceeding with a proposed rule on — to establish a 
drug and alcohol clearinghouse that would allow employers to de- 
termine if a driver-applicant or a current driver, actually, has test- 
ed positive somewhere else, either with another job they had ap- 
plied for, or while they were working part-time somewhere else 
while under that individual’s employ. 

We are fairly close in completing a proposed rule, in terms of it 
still has to go over to 0MB. But — and at the same time — again, 
Steve Owings mentioned MAP-21. MAP-21 includes a mandate for 
us to put forward a drug and alcohol clearinghouse rule and sys- 
tem. And so we are very excited about that. We are pressing for- 
ward on it. 

Mr. Walz. For some of the carriers I have just a little bit of time 
left. Is this a legitimate concern they are talking about — that help 
you, if there is more access to those records before you make hiring 
decisions? I don’t know if anybody wants to tackle that. Mr. Gen- 
try? 

Mr. Gentry. Yes, sir. Absolutely. It is almost like it would be 
good if you had a eligibility roster on the Federal level to where 
somebody comes in my door and they are asking for a job, I can 
go online, I can look and see if they are eligible. Because if they 
have been fired from another position, from another job, if they had 
failed drug screens or if they had accidents and they were fired, 
see, there is nothing that protects 

Mr. Walz. Right. 

Mr. Gentry. Well, let me put it this way. They can leave my 
company and, as bad as the need is for drivers, somebody is going 
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to hire that person if they are breathing and they have got their 
CDL. 

Mr. Walz. Yes. 

Mr. Gentry. As long as they pass their pre-employment drug 
screen, they pass their background check. But it doesn’t tell us that 
they were just involved in, you know, three crashes that were last 
week or 

Mr. Walz. Yes, I feel very strongly about that. I think that is 
right, because they want to make the right decision. And I would 
have to say, Ms. Ferro — and I certainly know the commandment to 
getting this right — but I think Mr. Young is right. I am certainly 
hearing this out there. And it is not done in a combative manner, 
it is done in a “We want to be your partners in making this safe, 
but please listen to us when we tell you some of the things that 
aren’t working.” So I am very appreciative of all of you here ex- 
pressing that. And I yield back. 

Mr. Duncan. Thank you very much. I didn’t know Mr. Barletta 
had come back a few minutes ago. But Mr. Barletta? 

Mr. Barletta. Thank you, Mr. Chairman. Ms. Ferro, could you 
please explain to me the connection that exists between crash risk 
and violations like having an inoperative license plate light or the 
sleeper berth not having a blanket? 

Ms. Ferro. The — let’s walk through the BASICs. The seven ele- 
ments of analysis in the CSA system are not all highly correlated 
to crash risk. The ones that are the strongest are unsafe driving, 
which would not incorporate the two items that you identified, the 
crash indicator, and hours of service compliance — today known as 
the fatigue BASIC, but will soon be the hours of service compliance 
BASIC. 

The others are all indicators of compliance, and compliance is a 
core component of ensuring not just that you are following the Fed- 
eral Motor Carrier Safety Regulations, but that you are dem- 
onstrating the behaviors to be a safe carrier. That is why those 
rules are in place and established through Federal mandate and 
the rulemaking process. 

What we have found, and what our analysis shows, is that on 
those BASICs that are compliance-specific, say in some of the vehi- 
cle maintenance areas, there is a — generally, three out of four car- 
riers that are high in one of the compliance BASICs, specifically 
the driver fitness — three out of four of those carriers are going to 
have another BASIC where they are exceeding a threshold and is 
an indicator that we need to go and look at them. 

But each of those violations, those violations you mentioned, 
probably have lower weights than others, because they are an indi- 
cator of compliance or lack of compliance, but not necessarily that 
safety risk that you identified. The system together is what we uti- 
lize for making decisions. 

Mr. Barletta. Do you think, for example, not wearing a seat 
belt gets a weight of seven, but following too close or improper lane 
change is a five. How do you justify that? 

Ms. Ferro. Not wearing a seat belt is a high indicator of a prob- 
lem, if you are in a crash, not just for that driver — seat belts save 
lives — ^but the fact that a seat belt also keeps you in place if that — 
if you start losing control of that vehicle and you are not belted. 
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Mr. Barletta. How about improper lane change, though? If you 
are driving on the mountains of Pennsylvania, I could tell you if 
I had to choose between somebody not wearing a seat belt, a truck 
driver, or an improper lane change, 10 out of 10 of us are going 
to say an improper lane change is a much more severe violation 
than not wearing a seat belt, or following too close. 

You know, I am all for truck safety. My family was in the truck- 
ing business and construction business. But, you know, I think if 
we look at this practically, I don’t know if there is anybody here 
would say that an improper lane change is less severe than not 
wearing a seat belt. 

Ms. Ferro. Well, if I could just — I mean your point is very well 
taken. And the whole concept of listening to the concerns that have 
come forward is very relevant to us. We had the Motor Carrier 
Safety Advisory Committee last year look at the weightings for this 
very reason, because, again, the concerns came up early in the 
process. We want to address them. 

So, it is part of the analysis that we have undertaken. The Advi- 
sory Committee recommended some changes to the weighting sys- 
tem. And we just announced in August, when we rolled out some 
of the changes, that the next round of changes we are analyzing 
include the weights and the relationship of weights to 

Mr. Barletta. I just think it makes more sense to 

Ms. Ferro. Yes. 

Mr. Barletta [continuing]. Really focus on driver error and driv- 
er abuse. 

Mr. Mugno, what are the biggest problems FedEx has experi- 
enced with CSA, and how do you recommend fixing the problem? 

Mr. Mugno. As I indicated in my statement, it is the lack of a 
relationship between the carrier’s CSA score and crash risk. It is 
the underlying data that we have a concern with, and its inconsist- 
ency. And then it is the system’s methodology. Almost got through 
today without pronouncing that word correctly. 

Mr. Barletta. Sorry about that. 

Mr. Mugno. What happens with those, then, it creates these 
symptoms that result from those. And it is an inefficient use of re- 
sources, not just for the agencies. State or Federal, but, quite 
frankly, for in-house safety programs of ATA carriers, as well. We 
too have to prioritize, we too have resources that we have to try 
to maximize as much as possible. 

And, obviously, we would like to put them where the priorities 
are. And, as we stated today, we think the priority ought to be on 
future crash risks, and reducing those as best we can. It is the use 
of the flawed scores by either the agencies — even ourselves — and 
focusing on that to change that, because that is what everybody is 
focused on, and/or these third parties that we are talking about, as 
well. 

And then, finally, one of the other symptoms that really bothers 
us — and it was talked about here today — is the DataQ system, the 
appeal process, and the amount of time and resources and efforts 
that go on there, the lack of consistency that is going on with those. 

I do want to also, though, say that there is — we want to end on 
a high note and good note here on this. We are very much in favor 
and positive on the CSA principle, in and of itself. Again, carriers 
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are very supportive of that. We like the additional focus that has 
been put on this. We like the additional dialogue that we are hav- 
ing with law enforcement agencies, the agency itself, others, driv- 
ers, carriers, and all that. That is working. That is what attracted 
ATA and its members — for me, personally, when I went to my very 
first CSA 2010 stakeholder meeting about 6-plus years ago, I guess 
it was, now. And doing that. So, I mean, all those things remain 
positive. 

The problem, obviously now, is that the new channel of dialogue 
is more focused, unfortunately, on these issues that we are talking 
about today, as opposed to, in our opinion, getting — taking care of 
the future crash risk that we really want to get to. 

Mr. Barletta. Thank you. 

Mr. Duncan. Thank you very much. Ms. Ferro, Administrator 
Ferro, the Wells Fargo study said there is no meaningful statistical 
correlation between BASIC scores and actual accident incidents. 
And Dr. Gimpel of the University of Maryland said for many car- 
riers, the association between crash risk and the BASIC scores is 
so low as to be irrelevant. And Mr. Mugno earlier said scores don’t 
relate to crash risk. 

Now, what do you say about those three different — that is com- 
ing at you from three different directions, all saying the same 
thing. 

Ms. Ferro. The analysis approach on CSA differs among the dif- 
ferent parties doing the analysis. Our analysis that, again, vali- 
dates this model, this model which uses inspection data — folks 
have been carrying out inspections for 30 years, but much im- 
proved inspection data in the past 5 and 6 years — utilizing current 
inspection data to analyze and help us determine a company’s per- 
formance so we can prioritize our resources. That is the underlying 
principle. And we have analyzed it across the entire body of car- 
riers and inspection data. 

The two studies you mentioned use smaller populations of data, 
smaller populations of carriers, and not necessarily the full data- 
base that included smaller companies, as well. We have found — be- 
cause we met with the Wells Fargo analyst — that we are coming 
at the analysis from different directions, which is OK, because if 
we keep talking we can continue to challenge ourselves in under- 
standing how this model works, and reinforcing where it is working 
and how it is working well. 

So, in terms of our analysis on crash risk and compliance risk, 
we go back in time. We look forward at carriers that have had 
crashes, and go back in time with their compliance and inspection 
history, and determine where there is a corollary or a correlation 
in outcomes. In terms of the studies that you just described, they 
are using today’s data to determine today’s crash date, which is not 
one and the same. The whole focus of our work is to make sure we 
are intervening with carriers, where carriers are looking at their 
own information and taking the right actions before a crash occurs. 

So, from this perspective that it is both — it is a relative system 
but it is all driven on a preventative concept, that the warning let- 
ter concept, the focused review that Mrs. McBride mentioned, are 
all geared to have the conversation with the carrier where trends 
are going the wrong way to avoid something happening down the 
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road, so that they can take the actions, understand the why, and 
perhaps modify their behavior. 

Mr. Duncan. What do you say to Mr. Gentry when he says he 
thinks it is unfair to keep on a Web site a violation by a company 
where they have fired a driver, and it is still on there 2 years later? 
What do you say about that? 

Ms. Ferro. I say that has been an ongoing discussion for all of 
us. 

Number one, we don’t know when a company has or has not fired 
a driver, because we don’t have drivers recorded with company. We 
can only tell after an inspection has happened through our PSP 
database what company they might be with on the day of that in- 
spection. So we don’t know when you have hired or fired a driver, 
to begin with. 

But also, the whole focus is on patterns. It is not a single viola- 
tion that is going to put you in a threshold or above a threshold. 
It is patterns of violations. And firing a single driver may not be 
an indication that the company is changing its hiring practices. 
And that is why the data stays on for 2 years. It ages over time. 

And if it is of the severity or a pattern that prompts us to actu- 
ally do a review with the company, it is going to result in a discus- 
sion as to what is the company doing, or what has the company 
done to modify its overall hiring practice, if there was a pattern. 
If it was a unique instance with that driver and they fired him and 
we are doing a safety rating review, it will probably be reflected 
in the safety rating. 

But again, it stays in the data because it is an element of looking 
for patterns. And those do age over time, if that — when that com- 
pany — if, in fact, that was a unique or stand-alone instance. 

Mr. Duncan. What about his suggestion that you have an actu- 
arial study done on this? 

Ms. Ferro. I like that. I wrote that one down. That is the — I 
think a very valuable discussion. 

Mr. Duncan. I want — before Chairman Young has to leave, I 
want Mrs. McBride to — we were having a little trouble with your 
microphone and he wasn’t here, but you — your company, you said, 
started 70 years ago. And it has operated all that time, and has 
been one of the most respected, successful companies in the indus- 
try. And you said you have an accident rate of — was it — that was 
your fault, was it .02 of — per million? Would you repeat that, ex- 
actly what that was? 

Mrs. McBride. 0.2, yes, sir. Basically 

Mr. Duncan. We are having a lot of trouble with your particular 
microphones. I do not understand why. But anyway 

Mrs. McBride. I apologize. 

Mr. Duncan. That — now we can hear you. 

Mrs. McBride. Much better, much better. Yes, sir. It is 0.2. 
Wow. 

Mr. Duncan. Per million? 

Mrs. McBride. Per million miles. 

Mr. Duncan. And yet they came in with two inspectors who 
spent 9 days, is that correct? 

Mrs. McBride. That is correct. 

Mr. Duncan. And they were there full-time in all that time. 
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Mrs. McBride. They spent 9 business days at 

Mr. Duncan. Nine business days. 

Mrs. McBride [continuing]. At our office. Yes, sir. 

Mr. Duncan. And what — and tell Chairman Young about that. 

Mrs. McBride. They conducted a focused audit, and at the end 
of the time Colonial’s satisfactory rating remained unchanged. 

I would like to, if I could, get into 

Mr. Duncan. But before you go on, though — but you said that 
you would have — you came close to — you would have had to shut 
down, though, or almost. Explain that part, about your self-insur- 
ance and so forth, what you said a while ago. 

Mrs. McBride. Colonial is self-insured, and has been for the past 
25 years. And it is our understanding from the FMCSA, had we re- 
ceived a conditional or unsatisfactory rating, that our self-insur- 
ance program would have been in jeopardy. And this could have 
caused us to have to close our doors. 

Mr. Duncan. After 70 years. 

Mrs. McBride. After 70 years. 

Mr. Duncan. Anyway 

Mrs. McBride. That is correct. 

Mr. Young. Mr. Chairman, if I may just follow through on that. 

Madam Chairman, where do these guys come from? They go in 
to an outfit that has gone that long and spend 9 days. Did someone 
complain about them? 

Ms. Ferro. It is actually a great example of how the process 
works. The data showed that this company in particular had a very 
high rate of noncompliance relative to companies that had a similar 
number of inspections. 

Mr. Young. After 70 years? And what was the percentage, Mrs. 
McBride, .02? 

Mrs. McBride. Yes. 

Mr. Young. Of a million miles? Now, there is people that do bet- 
ter than that? 

Ms. Ferro. So, again, it was hours of service. Hours-of-service 
violations have a high correlation to crash risk. But here is where 
our investigators went in, they — the company data, their own 
records, their own performance, demonstrated their strong safety 
practices. It was an unrated review. They have got their satisfac- 
tory rating and we move on. But again, it was — we hope that the 
result of that discussion is that the company also is looking more 
closely at driver violations on their log books. 

Mr. Young. Again, if I can say, this is a classic example of an 
agency that doesn’t answer to anyone. 

Mr. Chairman, again, this is what is wrong with our country. I 
want to ask all of you here. Let’s say you are the trucking compa- 
nies and I am a CDL holder. I drive a truck once in a while. I have 
to haul the nonsense out I create all the time. But having said 
that, I do not create the accident for the company I work for. Some- 
one else creates it. Does that affect your rating? 

Mrs. McBride. Yes. 

Mr. Young. It does affect — even though the driver is not at fault, 
but it goes on their record and stays as an accident of your com- 
pany? 

Mrs. McBride. Yes, sir. It does. 
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Mr. Young. Now, even in the insurance company that doesn’t 
happen. How come you can do that? 

Ms. Ferro. Well, to clarify, the accident — the crash actually does 
not affect her company’s safety rating. 

Mr. Young. But it is registered. It is on the record. 

Ms. Ferro. It absolutely is on the system and the database 

Mr. Young. Why? 

Ms. Ferro [continuing]. As a recordable crash. 

Mr. Young. Why? 

Ms. Ferro. Well, that is part of transparency in Government 

Mr. Young. Transparency? When it is not their fault? And yet 
someone sees that record? 

Ms. Ferro. Well, down the road we are looking at this whole 
concept of preventability and nonpreventability. But that answer 
isn’t with us today. But the crash event itself, the crash report, is 
on our database, and has been for many years. 

Mr. Young. Again, I go back. I drive a truck. It is not my acci- 
dent. Some idiot is on a cell phone, drives under my truck, which 
has happened, and it is my fault? And it is my company’s fault? 
Now, where is the rhyme behind that? Where is the logic? 

See, I have got a new idea, Mr. Chairman. I am a quasi-inventor. 
I am going to invent a logic pill. And I am going to require every 
bureaucrat — and even every congressman; I will fit us in there — 
to take one logic pill a day or they can’t serve. Logic. Solves prob- 
lems, not adversarial position. 

Mr. Chairman, I have had enough of this. Thank you. 

Mr. Duncan. All right. Let me ask this. Mr. Palmer, if a carrier 
has a dismissed violation, I am told that that continues to be listed 
on the SMS as a violation. Is that correct? 

Mr. Palmer. When they have received a citation and it was dis- 
missed, sir? 

Mr. Duncan. Yes. 

Mr. Palmer. In some cases it could. It is typically — and it is the 
Commercial Vehicle Safety Alliance’s position and — typically en- 
forcements that — what we do is just because a violation is dis- 
missed, we don’t automatically say that it needs to come off. What 
we do is we still look at it, and we determine whether, based on 
its merit, whether or not it should still remain on that inspection 
report. If there is supporting documentation, if there is support to 
show that it should be off, then we absolutely take it off. 

But what we try to avoid is taking a violation off of an inspection 
report solely because of a technicality or some other reason. So we 
try to use — to Mr. Young’s point, we try to use logic in that process. 

Mr. Duncan. All right. Let me ask this, and I will go back to Mr. 
DeFazio. 

Mr. Johnson, you all came and met with me, and you said that 
your company had the — was it $25 million in a lawsuit where you 
had hired a truck or something? Tell me about that. 

Mr. Johnson. Correct. 

Mr. Duncan. We didn’t get into details about that in our meet- 
ing. 

Mr. Johnson. Correct. We had a juried judgment against us a 
couple of years ago for $25 million for a motor carrier accident with 
some passenger vehicles. And C.H. Robinson was found to be liable 
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for the excess amounts beyond the carrier’s insurance limit, and 
their ability to pay, just because it was the vicarious liability argu- 
ment. So because we had hired the truck, or the motor carrier, we 
were found that they acted as an agent of ours. So it changed the 
whole independent contractor scenario for motor property brokers 
like ourselves. 

If you think about it, it is kind of similar to if you get in a taxi 
cab and you ask him to take you somewhere, if he hits a pedestrian 
along the way, should you, as the passenger, be found liable for 
those damages? Because you were the one that was telling him 
where to go. So 

Mr. Duncan. Right. Mr. DeFazio? 

Mr. DeFazio. Thank you, Mr. Chairman. Administrator Ferro, 
let me see if I can — because Congressman Young raised the same 
concerns I raised earlier about at-fault crashes. And we discussed — 

1 think he wasn’t here at that point — that you are looking at work- 
ing toward a rating system for fault, at fault. 

I think if you, you know, got from Congressman Young, there is 
a lot of focus and concern around this. And, you know, I raised it 

2 years ago. And I mean it is not going to go away. You know, I 
think we have got to find that there is going to be a system that 
will work, that will attribute fault, no fault, and that — you know, 
otherwise it really is an unfair burden, I think, even though there 
may be some study that says there is a correlation when your truck 
is parked and, you know, you are sleeping, and someone crashes 
into it, that you are more likely to have a crash in the future, I 
just don’t — I would question the basis for that. 

Anyway, so when — it is my understanding you are developing 
a — you know, there is going to be a final conclusion here. Mr. John- 
son talked about they want a bright line. Are we going to have a 
bright line, or are we going to have the existing system, which is 
a — three part, which is, you know, satisfactory, conditional, unsat- 
isfactory? What are we going to end up with? Are we going to end 
up with a safe, unsafe? What are you finally looking at? And you 
are going to go through a rulemaking when you come to that final 
point. Is that correct? 

Ms. Ferro. That is correct. 

Mr. DeFazio. OK. Could you tell us — is it going to be — are we 
going to get a bright line, or are we going to get, you know, two 
lines and a gray area? Or what are we going to get? 

And I guess three-part question, because I — you know, the — 
there is — ^I am having — ^you know, I mean, obviously ending fatali- 
ties and deaths and unsafe driving is our ultimate objective, which 
I think is shared, despite some differences here. But is this ulti- 
mately a program whose objective is to really try and move people 
towards safer practices and companies towards safer practices, a 
self-help system? Or is it ultimately just going to be a rating sys- 
tem? Or is it going to be all things, somehow? 

Ms. Ferro. Well, let me go back to the question about the safety 
fitness determination process and rule, the proposal itself. 

Number one, absolutely. For us to change the way we establish 
a safety rating, we must go through a rulemaking process. Today 
the safe — the satisfactory — conditional, unsatisfactory are tied to 
an on-site compliance review. A full compliance review, not the fo- 
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cused, as was described by Mrs. McBride. That rulemaking is what 
we call a safety fitness determination rule. It should be — we expect 
it to be an NPRM on the streets for extensive comment next year, 
really in the first quarter of next year. 

Without going too far — I am a little bit in that cone of silence pe- 
riod with the rulemaking — but I can say one of the aspects of the 
rule will be that it will establish thresholds. Today, the SMS sys- 
tem which we use to prioritize our work, law enforcement uses to 
prioritize inspection work, is a relative measure. You are compared 
to others in your same grouping, and you are relatively good or bad 
or above or below, depending on it. 

Under the safety fitness determination rule concept, there will be 
thresholds, so a company really knows. Am I above or below? In 
terms of the actual ratings, that is the part that I won’t move on 
to today, because that is still part of the rule under development. 

Mr. DeFazio. And that goes to another concern that has been ex- 
pressed about how today you can have a static record. You know, 
you have been rated. But other people’s performance changed. And 
then you move. You know, I mean it seems to me that somehow 
we ought to be able to — and I think you just addressed that, you 
said it is — now it is relative, i.e., you know, you can move up and 
down, you can end up below the threshold all of a sudden, even 
though you didn’t have any further violations — that this will have 
something that is more stable. 

I mean I know you said you can’t be specific, but will it be more 
stable, or are we still going to be rating everybody against every- 
body? 

Ms. Ferro. The safety rating itself 

Mr. DeFazio. Within category. 

Ms. Ferro [continuing]. Will have a set threshold. And we think, 
yes, there will be that stability that comes along with am I in the 
right spot or am I not in the right spot. That we absolutely 

Mr. DeFazio. Right. 

Ms. Ferro. Keep in mind where we came from. We are tied to 
a compliance review process today that allows us to do about 
16,000 safety ratings a year. We probably have only about 50,000 
carriers out of the 525,000 today that have a safety rating — satis- 
factory, conditional, unsatisfactory — because resources are so lim- 
ited. And it is the very reason why Congress, over the years, has — 
and GAO — has said, “Use the data you are collecting, performance 
data” — stakeholders have said the same — “to really hone in on 
where your resources can best be applied, and try and utilize that 
data to establish a broader method of rating carriers.” 

So, that is what that safety fitness determination rating capa- 
bility will do, it will take us from rating 16,000 companies a year 
to rating 200,000 companies in a year. And we need to be sure it 
is a very fair process, that the NPRM gets lots of room for com- 
ment, and that there are some clear thresholds for carriers, so they 
know — because that is a big change from what we are doing today. 

Mr. DeFazio. We did hear some testimony about — I mean we are 
focusing on how you are going to use the data that you receive. We 
have also discussed a little bit about the quality of that data. But 
in Mr. Mugno’s testimony he said that 15 percent of States report 
less than 75 percent of their crashes. 
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Is that — Mr. — do you want to give us a citation on that, or — I 
mean where you are — and then I could ask her to — is that accu- 
rate? That is what I believe was in your testimony. 

Mr. Mugno. I can’t 

Mr. DeFazio. Yes, can’t find it right now. I know. Whenever 
you 

Mr. Mugno. I am sorry, I can’t put my fingers on it right now, 
but we will certainly submit that 

Mr. DeFazio. But does that sound right? 

Mr. Mugno. It does. 

Mr. DeFazio. OK. All right. How are we dealing with that? 

Ms. Ferro. We are dealing with it — through — actually, I think 
the number is much higher now. That is an older number. And we 
will provide a followup, for the record, to the — access to the data, 
which is on our Web site today. 

The safety data improvement process was started because of a 
number of concerns over the timeliness and accuracy of data that 
States were reporting on inspection reports, on crash reports. The 
process was started — the grant program was started under 
SAFETEA-LU, and it provides $3 million a year for States to apply 
for money to improve their reporting systems and their training for 
their reporting systems. 

And over the course of the 6 years that the program has been 
in place, we have seen a significant improvement in the quality of 
data and the timeliness of data, including fatal crash reporting. In- 
jury crash reporting is still an area where there are some gaps, and 
that is why we have highlighted it in this past year for States, in 
terms of kind of, again, raising the bar on the quality and integrity 
and timeliness of the data. So, again, we — Mr. Mugno will also pro- 
vide kind of the source of the data, and the distinctions that we are 
drawing. 

Mr. DeFazio. OK. That would be helpful. And then, the — that 
sort of basic question, because we did discuss a little bit about now 
we are finally getting the — you know, we are moving toward the 
drug, alcohol testing clearinghouse. We apparently now have an in- 
tegrated database so someone who has had their license suspended 
or revoked in one State can’t go to another without — ^you know, 
that these — we now are — we have — basically dealing with those 
problems. 

So the question becomes why wouldn’t we be looking at a system 
that rates drivers individually, as opposed to aggregate companies? 
I mean maybe you need to do both. 

Ms. Ferro. And we have discussed doing both. We want to get 
the carrier measurement system in place before we take the next 
step in rating drivers. We have an internal mechanism we use 
when we are going out to look at a company that does give us — 
one of the indicators may be a highlight, a driver measurement 
system using, again, the violation data I discussed earlier. But 
there is no project today, or plan today, to put a driver safety meas- 
urement system in place. It is absolutely something that we are 
very interested in. 

There was some component in our technical assistance that re- 
quested some clarification in our authorizing language to be sure 
we had the authority to do that. It wasn’t adopted. But again, we 
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will be pleased to report back as we move forward. But our first 
and primary goal is to put the carrier safety determination rating 
system in place on the heels of the SMS system. 

Mr. Duncan. OK 

Mr. DeFazio. Well, thank you. Thank you, Mr. Chairman, for the 
generous amount of time. 

Mr. Duncan. Thank you, Mr. DeFazio. We were joined a few 
minutes ago by Mr. Hanna. And I certainly want to give him a 
chance to make any statement or ask any questions. 

Mr. Hanna. How can you do one without the other? In a State 
like I live in, in New York — and I was in heavy equipment business 
for many years — how can you separate, when we have third-party 
liability rules that are directly related to acts of an individual? 

I suggest to you that it is more important to do the individual 
than the trucking company, that you ought to think about that. 
And I don’t think you can do one without the other. I mean every 
person that ever fell off a ladder knew what he was doing when 
he went up that ladder. And everybody who gets into a truck that 
has had drug — or has a drug or alcohol problem puts himself out 
there at a risk to the owner of the company, yet the company ac- 
cepts the liability for that. 

So, I just throw this out as a comment, that I think you can’t do 
one, even nearly correctly, without doing the other at the same 
time. 

Ms. Ferro. And if I may, I absolutely respect that point of view, 
and it is built into the CSA program today. It is why the majority 
of the analysis groups that we call BASICs are actually reflective 
of driver behavior. 

Companies have a very clear influence on what a driver can or 
can’t do. They — and the level of support a driver has to do things 
the right way. And so, the first component of the system is moving 
towards how a carrier is handling the violations that drivers are 
incurring. But we absolutely incorporate driver behavior through 
the unsafe driving BASIC, again, the driver fitness BASIC, wheth- 
er they have a license, proper medical qualifications, the drug and 
alcohol compliance BASIC. All of those do really reflect on how 
much a driver impacts that carrier’s business. 

Mr. Hanna. No, I appreciate that. I would say, just from my own 
experience, the problem was always enforcement. All the liability 
and all the expenses and all the responsibility falls back on the 
owner of the vehicle. And there is precious little opportunity, other 
than threat of loss of your job, to control what individuals do, so 
that the information that you might accumulate over time — I sug- 
gest to you that can drive the outcome more for the company than 
how they actually do what they have control over. It is just a 
thought. 

But thank you. Chairman. I yield back. 

Mr. OwiNGS. Mr. Chairman, may I jump in and say a couple of 
things on behalf of the safety community? 

Mr. Duncan. Sure. 

Mr. OwiNGS. We heard a lot of talk about a couple of things. 
First of all, this whole fault issue. Again, the Crash BASIC is in- 
tended to be predictive of future crashes. The science says that if 
you count all of the crashes, they are predictive. And we have 
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talked about fault versus nonpreventable. Those are two different 
things. They are not synonymous. We have civil courts that do a 
lot of work to try to figure out fault. Figuring out nonpreventable, 
which means the driver couldn’t have made a reasonable decision 
or move to possibly prevent the crash, is a whole higher level of 
scrutiny. And the FMCSA does not have the resources to address 
that. 

Now, the second thing I would like to address is there has been 
a lot of discussion in here about the small businessmen who have 
trucking companies. I am a small businessman. And let me suggest 
that the most important thing that could be done to improve road 
safety in this country where trucks are concerned is to pay truck 
drivers like the professionals they are expected to be. They should 
not be paid by the hour, which incentivizes dangerous behavior. It 
is common sense, or — and the way they should be paid is an hourly 
wage or a salary for every hour they work, whether or not their 
truck is moving, and regardless at what speed. 

Mr. Hanna. Ma’am 

Mr. Duncan. Mr. Hanna? Go ahead. 

Mr. Hanna. Thank you. Chairman. The way you work things is 
basically a bell curve, right? 

Ms. Ferro. That is correct. 

Mr. Hanna. I would suggest to you that you ought to be dealing 
with something that looks more like an algorithm. The whole proc- 
ess is much more complicated, and there are much more — many 
more factors, and many of them that people are graded on a bell 
curve, like the truckers, don’t have control over. But I know you 
know that, it is just 

Ms. Ferro. Well, and I appreciate that perspective. And we 
would be pleased to come and brief you. There are a host of algo- 
rithms underlying this system, and I think there are some opportu- 
nities to peer review it, so more extensively, again, following the 
discussion today. And we will be happy to brief you on it, if you 
have some time 

Mr. Hanna. Thank you, ma’am. I yield back. 

Ms. Ferro. Thank you. 

Mr. Duncan. All right. Well, thank you very much. Let me see 
if I can sum up on a couple things. 

Number one, there is nobody who wants less to have a crash or 
an accident than the owners of the trucking and bus companies, be- 
cause, first of all, they wouldn’t have some goal to go out and hurt 
people, because there would be much easier, less expensive ways 
to do it than to crash trucks or buses into them. Secondly, they 
don’t want to ruin their equipment. They don’t want to uninten- 
tionally harm anybody. And above all, they know that they are 
likely to be sued. 

But, having said all that, we do need to have an agency like Ad- 
ministrator Ferro’s. And I can tell you while there has been — I 
have been pleased that there have been four Members here today — 
Chairman Young and Mr. Rahall, Mr. DeFazio, and Mr. Coble, all 
of whom are more senior than me — I have been on this committee 
for 24 years. I can tell you that whether it has been led by Repub- 
licans or Democrats, while we have been concerned about the in- 
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dustry and various things that go on in this country, our number 
one concern for this committee has always been safety. 

Now, we have two witnesses, as I mentioned at the start — very 
unusual — from my home town of Knoxville. And I am pleased to 
have them here. But if I thought this was just a Knoxville problem 
or a Tennessee problem, I would have never even agreed to have 
this hearing. I would have thought there was some other way to 
settle this thing. But I heard about this — I started hearing com- 
plaints from people all over the Nation before I heard about any- 
body from Tennessee having a problem with this. In fact, I still 
haven’t met with Mr. Gentry about problems that he has had. I did 
have a meeting with Mrs. McBride and some other trucking com- 
pany people, and they told me about some problems. 

We have got these studies saying there is problems with it. We 
have heard people testify here today there is problems with it. 
Nothing is perfect. It is not all bad. But it seems to me that there 
needs to be a little more flexibility in this program. Administrator 
Ferro, and there needs to be a quicker, easier, simpler way for a 
company to tell their side. If they get put on — listed as an unsafe 
company, there needs to be a quicker, easier, simpler way for them 
to defend themselves with you and your agency. 

So, I hope that over these next few months — I hope you won’t 
punish — number one, most of all, I hope you won’t try and do some- 
thing to Mrs. McBride’s wonderful company — because I can tell you 
they are a great company — because they have had the guts to come 
here and testify. We run into that sometimes. Some companies, 
they don’t want to come testify, because they are afraid that they 
will get hit harder by these administrative agencies. But there 
needs to be a way for these companies to get delisted if they have 
been listed unfairly. 

And then too, you know, these violations — Mr. Barletta said 
something about a violation because a blanket wasn’t in a cab. We 
need to not have things like that. 

But I thank everybody for coming. You want to kind of close out, 
Mr. DeFazio? 

Mr. DeFazio. Well, thank you, Mr. Chairman. First, a specific 
random question, again, on our data is only as, you know, so good. 
And this is from another hearing I held. I am pleased to see we 
are moving toward a drug-alcohol clearinghouse. But have we done 
anything to clean up the abuses in the testing system? And we had 
ample testimony on that, a Web site that we found that would sell 
you Whizzinators and things so you could cheat on the tests. And 
I mean, you know, it — there was no controls over the testing sys- 
tem, whatsoever. 

Have we done anything to improve the testing system? Because 
if we establish a database, you know, there is a question of the va- 
lidity of the data that is in it. 

Ms. Ferro. I would like to respond as a followup on that one. 

Mr. DeFazio. OK. 

Ms. Ferro. I do not have specifics for you today. 

Mr. DeFazio. Sure, OK. 

Ms. Ferro. I will have to respond for the record. 

Mr. DeFazio. That was the 

Ms. Ferro. Thank you. 
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Mr. DeFazio [continuing]. Subject of another hearing. Well, I 
would just like to observe that, I mean, I think that the one com- 
mon ground here is we have a common objective, and that is we 
want to improve the safety of the system, of the traveling public. 
And we — there is some questions about, you know, particulars of 
this approach. And I can only hope that, you know, some of the 
concerns that have been raised here will be taken to heart as you 
move into an actual rulemaking, where people will be able to for- 
mally comment, and there will be other additional scrutiny applied 
to how we finally establish the criteria, and how we apply the cri- 
teria, and then, hopefully, how the criteria might or might not be 
used. 

But also dealing with, you know, the issues of if we have only 
captured a part of the universe, that — ^you know, which I raised 
early on — that has to be thoughtfully approached, also. Because if 
you are going to establish a rating system that ultimately, through 
a rulemaking, people feel is valid and will be routinely used to de- 
termine who gets carriage and who doesn’t, we have got to have 
a way to include everybody in it. And there was — you know, at one 
point you said that they were including clean inspections, but at 
another point you said we have got to make sure that they send 
along the data of clean inspections. Because many times they don’t 
bother. 

And so, I mean, we — there is, I think, a lot yet to be done here. 
So that is — thank you, Mr. Chairman, for holding this hearing. 

Mr. Duncan. Well, thank you. I guess just to put in a plain, 
down-to-earth kind of way, east Tennessee way, we want the bad 
companies acted on, but we don’t want good companies treated like 
they are bad companies. And most of the trucking and bus compa- 
nies out there are good companies and doing good things for this 
country. 

Thank you very much. That will conclude this hearing. And I 
would like to ask unanimous consent that the record of today’s 
hearing remain open until such time as our witnesses have pro- 
vided answers to any questions that may be submitted to them in 
writing, and unanimous consent that the record remain open for 15 
days for any additional comments and information submitted by 
Members or witnesses to be included in the record of today’s hear- 
ing. 

[No response.] 

Mr. Duncan. Without objection, so ordered. 

Thank you again to all the members of the panel. That will con- 
clude this hearing. 

[Whereupon, at 12:10 p.m., the subcommittee was adjourned.] 
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OPENING REMARKS OF U.3. REP. NICK J. RAHALL, II 
Ranking Member, Committee on Transportation & Infrastructure 
Before the Subcommittee on Highways and Transit 
September 13, 2012 


Mr. Chairman, thank you for conducting this oversight hearing 
on the Federal Motor Carrier Safety Administration’s motor carrier 
safety program. 

Certainly, advancing safety on our highways is a paramount 
concern of all involved, from those who get behind the wheel to local 
law enforcement to federal regulators. 

In this regard, a decision was made during the George W. Bush 
Administration to move away from the resource intensive and 
ultimately inadequate strategy of relying on Compliance Reviews to 
the development of the Compliance, Safety and Accountability 
system. 

In essence, a technological leap similar to the move away from 
the corded wall phone to the Smartphone. 

Today, however, eight years after CSA started to emerge as a 
new enforcement and compliance model, the question remains: Just 
how smart is CSA? 
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While the old adage of ‘garbage in garbage out’ does not 
completely apply here, there are questions about the reliability and 
integrity of the data utilized under CSA’s Safety Management System, 
and the effect of the scores it assigns to trucking companies and 
independent truckers with respect to their relationship with freight 
brokers, shippers and insurers. 

I would also note that this entire system has been and continues 
to be developed without formal rulemakings. Collaborative efforts are 
to be applauded, certainly. But there are some issues which more 
properly lend themselves to a rulemaking process so that the public 
has the opportunity to formally comment. 

Again, Mr. Chairman, thank you and I look forward to hearing 
some of the testimony today. 
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STATEMENT OF 

ANNE FERRO 
ADMINISTRATOR 

FEDERAL MOTOR CARRIER SAFETY ADMINISTRATION 
U.S. DEPARTMENT OF TRANSPORTATION 

BEFORE THE 

HOUSE COMMITTEE ON TILANSPORTATI ON AND INFRASTRUCTURE 
SUBCOMMITTEE ON HIGHWAYS AND TRANSIT 

SEPTEMBER 13,2012 

Mr. Chairman, Ranking Member DeFazio. and members of the Subcommittee on 
Highways and Transit, thank yon tor the opportunity to appear before yon today to speak about 
the Federal Motor Carrier Safety Administration’s (FMCSA) Compliance. Safety. 

Accotintability (CSA) Program. CSA is FMCSA’s compliance model to improve comtnercial 
motor vehicle safety and ultimately reduce large truck and bus crashes, injuries, and fatalities on 
our nation’s highway.s. CSA enables the Agency to identify high risk motor carriers and achieve 
improved levels ofcompliancc with Federal commercial motor vehicle safety and hazardous 
materials regulations. Additionally, through increased operational efficiencies. CSA is enabling 
FMCSA and its State safety enforcement partners to identify and address compliance and .safety 
deficiencies of a larger segment of the motor carrier industry than we did previously with le.ss 
interruption to motor carriers’ business operations. 

Core Priorities 

FMCSA has a number of initiatives and programs underway aimed at achieving our core 
safety mission. VVe have set a strategic framework in which to prioritize our responsibilities and 
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clearly focus our efforts and resources on a vision of eliminating crashes involving commercial 
vehicles. FMCSA aims to: 

1 . Raise the safety bar to enter the industry; 

2. Require operators to maintain high safety standards to remain in the industry: and 

3. Remove high-risk operators from our roads and highways. 

This strategic framework applies to companies, drivers, brokers, and .service-providers alike. 

While recognizing the important safety work that remains to be accomplished, I would 
like to point to some of the recent improvements in motor carrier safety: 

• Even with continued growth in all vehicle tniles traveled, and an 8 percent increase in 
miles traveled by commercial motor vehicles from 2000 to 2010. fewer fatalities from 
crashes involving large trucks and buses occurred in the past 2 years than in any other 
2-year period since fatal crash data collection began in 1 975. 

• Fatalities from large truck and bus crashes have declined 26 percent since 2006 
(5,347) to 20 10 (3.944). 

• Safety improvc-ments have been realized not only in terms of fatal crashes, but also in 
injury crashes. In 2010. 106,000 people were injured in crashes involving large trucks 
and buses, the second-lowest number of persons injured in these crashes since 1 988. 
the first year of injury crash data collection. 


2 



53 


• According to Federal Highway Administration data, the number of people injured in 
large truck and bus crashes declined 16 percent from 2006 to 2010 and declined 36 
percent from 2000 to 2010.1 

The reduction in severe and fata! crashes involving commercial motor vehicles comes 
about through the dedication and hard work of many people represented by the stakeholders in 
this room. We have made great progress, but nearly 4,000 fatalities and more than 100.000 
injuries in large truck and bus crashes each year, we can and must do more. FMCSA's 
employees are passionate about saving lives. With clear priorities and productive stakeholder 
relationships, 1 assure this Committee and the public that we arc on a path to increa.se the 
effectivene.ss of our safety oversight of the motor carrier industry. 

Why eSA? 

Since 1986. the Compliance Review (CR) has been the primary intervention and 
investigative tool used by FMCSA to eompci compliance and determine the safety fitness of 
large trucks and buses. A CR is a comprehensive, on-site assessment of a motor carrier’s records 
by one of FMCSA's (or a State’s) safety investigators at the carrier’s principal place of business. 
If a carrier’s safety fitness is determined through a CR to be unsatisfactory, FMCSA may 
prohibit it from operating. 

The CR is very effective in changing unsafe behavior; however, it can also be very time 
consuming and labor intensive for both the motor carrier and safety inve.stigators. It limits the 

’ the VM't and registration data can be found in the Federal Highway Adniini.strulion (FHWAt I lighcui- Slati.stic.s 
repon (Highway Statistics 2010. 5.2.1 Vehicle-miles of travel, by funclionai system. I980-200S VM-i ). the crash 
data comes fromTs'H'rbA's Fatality Analysis Reporting System, Cicncrul Kstimates Sy stem (Fatality Analy sis 
Repooing System General Estimates Sy.stcin 2010 Data Summary). 
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Agency and its State partners' to evaluate the safety performance of less than jpercent of the 
approximately 525,000 active carriers each year. Moreover, our current regulations for issuing 
statutorily-required safety fitness determinations for motor carriers is tied to the CR. meaning the 
Agency cannot incorporate on-road performance to issue a safety fitness determination on a 
carrier, no matter how' tar a motor carrier’s on-road performance may have slipped or improved. 

To address these shortcomings, the Agency worked to improve its ability to improve 
safety and compliance, resulting in the CSA program we have today. 

The Three Components of CSA 

CSA consists of three eomponents; ( I ) the system, (2) the proeess and (.3) the rule. The 
system is the Safety Measurement System (SMS), which uses all available inspection and crash 
data to assist the Agency in prioritizing motor carriers for review. The process refers to the 
Agency’s intervention tools, designed to allow the Agency to reach more carriers with its limited 
resources. Finally, the rule refers to the Safety Fitness Determination rulemaking that would 
allow the Agency to utilize all available roadside inspection data in conjunction with on-site 
investigative data to rate the safety performance of motor carriers, and to determine whether they 
are fit to continue to operate. The Agency plans to issue a notice of proposed rulemaking on the 
Safety Fitness Determination early next year. 

Throughout the process of developing and rolling out CSA, FMCSA has involved all of 
our stakeholders and actively .sought out comments and input from all interested parties. 

For example, last month the .Agency established a CSA .subcommittee within the Motor 
Carrier Safety Advisory Committee (MCSAC) to provide concepts, ideas, and recommendations 
on the program. This MCSAC subcommittee will be another avenue for the Agency to receive 
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input regarding CSA from an established forum of representatives from across the spectrum of 
safety and other motor carrier stakeholders. 

Additionally, the Agency also announced last month its latest round of improvements to 
CSA, which incorporate public comments received from a preview of proposed changes to the 
Agency’s SMS website. These changes to the CSA program follow public input and 
demonstrate the Agency’s commitment to a program of continuous improvement and 
transparency, and reflect our commitment to regularly invite and consider concerns of our 
stakeholders. 

The Safety .Mcasiireirient System 

SMS is the tool FMCSA uses to allocate its resources toward the highest risk motor 
carriers to improve safety. The SMS analyzes compliance and safety violations discovered 
during roadside inspections along with data gathered during investigations and reportable crashes 
to measure a carrier’s performance in seven Behavior Analysis Safety Improvement Categories, 
or BASICS. The BASICS are: (1) Unsafe Driving. (2) Fatigued Driving (Hours-of-Service), (3) 
Driver Fitness, (4) Controlled Substances/Alcohol, (5) Vehicle Maintenance, (6) Cargo-Related, 
and (7) Crash Indicator, The BASICs group violations into specific and distinct categories 
related to unsafe or non-compliant behavior, providing the Agency a more comprehensive, 
robust and granular view of the .specific performance and compliance issues of individual motor 
carriers. SMS has sufficient performance data to make an intervention prioritization assessment 
in at least one BASIC for nearly 200.000 of the approximately 525.000 active interstate or 
intrastate hazardous materials motor carriers for which FMCSA has safety oversight 
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responsibilities. More importantly, analysis reveals that those same 200,000 motor carriers are 
involved in approximately 93 percent of the crashes reported to f MCSA by our State partners. 

Additional analysis by FMCSA and the University of Michigan Transportation Research 
Institute (IJMTRI) shows that SMS is an effective tool to identify' the motor carriers at highest 
risk of crashes. In fact, UMTRI found SMS is a significant improvement over the prior SafeStat 
system in identifying carriers with high crash rates and FMCSA effectiveness testing has 
demonstrated that motor carriers designated as high-risk by SMS BASICS have future crash rates 
that are more than double the crash rates of all active carriers. With respect to the individual 
BASICS, both FMCSA and UMTRI analyses show particularly strong associations between high 
scores in the Unsafe Driving and Fatigued Driving (Flours-of-Service) BASICS and future crash 
rates. 

FMCSA has been transparent in explaining that analysis docs not suggest an association 
between some BASICS and future crash rates. What we have seen, however, is a relationship 
between non-compliance in one BASIC and non-compliance and unsafe behaviors in other areas. 
For example, three out of four motor carriers that are above FMCSA’s intervention threshold in 
the Driver Fitness BASIC are also above our intervention threshold in at least one other basic. 
FMCSA uses such correlating information to optimize its resources by placing more emphasis on 
those BASICS where non-compliance has a stronger statistical association with future crashes, 
for e.xample. speeding and driving over allowable hours. At the same time, FMCSA holds motor 
carriers accountable for BASICS that measure compliance with important safety regulations such 
as ensuring their drivers arc properly licensed and medically qualified. 
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FMCSA's deployment of SMS has significantly raised safety awareness throughout the 
motor carrier industry. In calendar year 2011, the public website that provides a motor carrier's 
status in the SMS prioritization system hosted nearly 30 million user sessions, up from 4 million 
user sessions under the prior public SafeStat system in calendar year 2010. FMCSA continues to 
receive feedback that this increased awareness and transparency has raised the status of safety 
within corporate cultures and we are seeing this increased awareness in improved safety 
compliance and performance data. For example, violations per roadside inspection were down by 
8 percent in 201 I, and driver violations per inspection were down by 12 percent. This is the most 
dramatic improvement in violation rates in the last 10 years. 

While FMCSA recognizes the clear safety benefits from being transparent and making 
carrier prioritization status in the SMS largely available to the public. FMSCA is also cognizant 
of the need to provide proper context to the data and to be responsive to stakeholder concerns. To 
that end, FMCSA clearly states on its SMS public website that SMS data only prioritizes motor 
carriers for safety interventions and do not constitute formal safety ratings. The Agency also 
encourages the public to use all available safety data, including not only SMS, but Licensing and 
Insurance information, and formal safety ratings. 

We recognize that FMCSA’s use of crash data in SMS is a concern for some of 
FMCSA’s stakeholders, particularly, the fact that the State-reported crash data utilized by the 
Agency does not distinguish crashes based on whether they are the responsibility, or “fault,” of 
the motor carrier. We acknowledge the perception of unfairness of a sy.stem that uses data from 
crashes that are not the fault of the carrier in question. However, FMCSA utilizes crash history- 
data because repeated analyses have .shown that crashes — regardless of the carrier’s role in the 
crash - are a strong predictor of future cra,shes. The Agency has clearly stated that the crash 
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data are based on crash involvement, without determination of responsibility. In addition, the 
Crash BASIC itself is not shown to the public. 

FMCSA is looking at various options to best use crash data to identify carriers that have 
the greate.st risk of future crashes. As part of this effort, FMCSA is pursuing a program called 
"crash weighting." The premise of the program is to identify crashes for which a carrier had 
greater responsibility, and consider weighting them differently than other crashes in the SMS. 
Earlier this year the Agency presented its draft proposal to the Motor Carrier Safety Advi.sory 
Committee (MCSAC). Based on questions from MCSAC members following the pre.sentation, it 
became clear that our proposal warranted further study to ensure that the Agency develops the 
most effective, efficient and fair process to address the appro.ximatcly 1 .fO.OOO crashes that are 
reported each year. 

Tw'o months ago. the Agency released the scope and schedule for a crash weighting 
■Study. As part of this study, the Agency is review ing the uniformity and consistency of police 
accident reports; the process for making ‘'final" crash determinations; the process for accepting 
public input; and the actual effect on SM.S’s ability to better identify carriers that have a high 
crash risk. As part of this effort, the Agency released the results of a report that analyzed the 
coding accuracy and consistency of Police Accident Reports for consideration as a potential 
source of information for determining a motor can ier's role in crashes. While this .study 
provided useful infonnation, it did not addre.ss key questions that will be examined as part of our 
study, including whether or not the carrier’s role in the crash is a better indicator of future crash 
risk and what other information including public input should be used in a comprehensive crash 
weighting system. FMCSA intends for this study to guide the Agency in determining if crash 
weighing makes SMS a better, sharper tool, and if so, what demands would be placed on the 
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Agency to administer such a system. The Agency intends to release the results of this study in 
the summer of 2013, Based on the results, FMCSA will develop the Agency's plan forward for 
determining a carrier’s role in a crash and the potential use of this new information in the 
Agency’s safety programs - including SMS. 

FMCSA is committed to continuously improving the SMS. Throughout the life of the 
program, we have carefully considered constructive feedback from the motor carrier industry, 
drivers, enforcement personnel, safety advocates, and other stakeholders in making data-driven 
and analysis-based refinements. In fact. FMCSA recently announced improvements to CSA that 
incorporate public comments received from a preview of proposed changes to the Agency’s SMS 
website. The changes are the latest round of improvements to the CSA program and will address 
longstanding concerns and include the creation ofa new Hazardous Materials Compliance 
BASIC, to increase the focus on violations that can lead to severe consequences ofa crash 
involving hazardous materials. Other changes that were included address longstanding concerns 
of the industry, while aiming to improve the effectiveness of SMS to identify carriers with poor 
safety and compliance histories. The Agency also has recently addressed the relative weighting 
of suspended license violations, to focus resources on drivers that are suspended for safety 
related reasons. In a future effort we are going to continue the process of improvement by 
a.ssessing the impact of adjusting the unsafe driving and crash basic denominator for higher fleet 
utilization and analyzing the weights applied to certain high-volume violations as well as 
considering the MCSAC's recommendation to simplify the violation severity weighting system. 
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The key to SMS is quality data. In addition to the 130,000 reported crashes annually, the 
SMS utilizes data from 3.5 million roadside inspections conducted by our State partners each 
year. It is worth noting that one-third of these inspections have no violations, which shows it is 
possible for carriers to improve their SMS scores with clean inspections. To manage our Data 
Quality initiatives, the .Agency has developed the “DataQs” system to allow individuals and 
carriers to submit challenges to correct erroneous data in the system. The challenges are routed 
to the issuing State for review. Currently, of the 3.5 million inspections, less than one percent is 
challenged and the States have been responsive to those requests. 

We continue to work with the States to ensure uniformity and consistency in the handling 
of DataQs requests. For example, the Agency has prepared a detailed guidance manual for State 
DataQs analysts, which is also posted on our website. 

We are committed to continually working with our enforcement stakeholders, including 
the States and the Commercial Vehicle Safety Alliance to improve the quality of data submitted 
to SMS to ensure the SMS is the most effective tool possible. 

Interventions 

The Agency's second major component of CSA is the intervention process. As stated 
above, prior to CSA. the Compliance Review (CR) was the primary intervention and 
investigative tool FMCS.A used to compel compliance and to determine the safety fitness of large 
truck and bus companies. The CR is labor intensive and, in turn, limits the number of carriers 
with problem-indicators that FMCSA can investigate. The FMCSA now has more tools in its 
toolbox from which to choose in response to a motor carrier's compliance and safety 
performance. These include warning letters and focused and comprehensive investigations. 
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Additionally, the Agency is in the process of preparing to deploy off-site investigations in all 
States. 

The interventions approach is designed to compel compliance and remedy demonstrated 
on-road performance deficiencies early, before a crash occurs. A motor carrier that has not 
demonstrated past safety and compliance deficiencies, but is beginning to do so, will receive a 
warning letter from FMCSA highlighting the specific BASICs that may require attention. This 
letter serves to notify the carrier of the SMS results and provides them an opportunity to address 
any safety management practices prior to a more significant intervention taking place. UMTRI 
analysis of this intervention tool indicates that 83 percent of carriers that receive a warning letter 
and no further interventions had resolved the identified safety or compliance problem within 
twelve months of receiving the letter. The Agency monitors a carrier’s performance following 
the warning letter, and should the carrier’s compliance improve, the carrier is no longer 
identified for further intervention. 

The Agency has received various responses from industry regarding these warning 
letters, with some carriers expressing appreciation for the early notification and opportunity to 
make changes in safety management practices prior to a more significant and time consuming 
intervention. 

The SMS BASICS provide specific measurement of a motor carrier’s compliance and 
allows the Agency to conduct a “focused intervention.” By focusing on specific problems and 
highlighting the area of concern, the Agency interventions are more strategic and less labor 
intensive than the CR and more efficient for the carrier. This focused intervention model 
ultimately improves compliance behavior, and reaches more carriers while being less intrusive 
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and time consuming for all parties. Smaller motor carriers and owner operators subject to 
focused investigations or offsite investigations will spend less time in the office working with the 
safety investigator, and more time on the road in operations. Analysis of the 30-month CSA 
Operational Model Test, demonstrated an overall 35 percent increase in the number of carriers 
reached per safety investigator, in comparison to the prior SafeStat / CR model and these focused 
interventions take less time and cost approximately 53 percent less than CRs. 

CSA has changed the investigative process as well. Federal and State safety 
investigators are trained not Just to identify violations, but also to identify the root cause of the 
safety deficiency and review these root causes with carrier officials. This approach is known as 
the Safety Management Cycle. As an example, with hours-of-service violations the root cause 
could be training and communication, or a lack of internal oversight policies, practices and 
procedures on the part of the motor carrier. We believe that by working with tho.se motor carriers 
that demon,strate a willingness to correct their safety deficiencies, identifying the root cause not 
only facilitates quicker corrective action, but corrective action that will be more sustainable over 
time. Later this year the Agency will begin performing olTsite investigations nationwide. In an 
offsite investigation, the carrier submits documentation to a division office for review, without 
the need for a safety investigator to visit the motor carrier’s place of business. 

Analysis of the CS.A Operational Model test indicated that the CSA focused 
investigation, incorporating the Safety Management Cycle, can be more elTective than the 
traditional compliance review. The Agency will continue to conduct comprehensive onsite 
investigations on those motor carriers that demonstrate safety deficiencies across multiple 
BASICS, as well as on passenger carriers and certain hazardous materials carriers, because of 
their inherent risk. In addition, the Agency will continue to fully meet its Congressional mandate 
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with respect to high risk motor carriers by requiring that this population receive onsite 
investigations of their safety practices. As discussed below, until an Agency rulemaking is 
completed, the on-site investigation will remain the Agency’s method for issuing safety fitness 
determinations under current rules. 

In summary, by leveraging SMS and more focused interventions, the CSA program 
improves safety performance, provides less resource- and time-consuming interventions for both 
the Agency and motor carriers, and allows the Agency to reach more carriers. These 
interventions are more effective and designed to identify compliance problems early, before 
crashes occur. 

Safety Fitness Determinations Rulemakina 

The third component of the CSA model is a revision to the Safety Fitne.ss Determination 
(SFD) methodology specified under current regulation. This proposed new methodology will be 
published for notice and public comment in a Notice of Proposed Rulemaking early next year. 
The proposed new SFD would be designed to replace the current labor-intensive process in 
which the Agency may propose and issue a safety rating only following an onsite CR 
investigation. With current resources, the Agency is limited to issuing safety fitness ratings 
through the approximately 18.000 onsite reviews conducted each year, on a population of 
525,000 active carriers. The new SFD process would propose use of all available data in the 
system to make this determination. The SFD rulemaking also would address a long-standing 
National T ransportation Safety Board recommendation, H-99-006, to “Change the safety fitness 
rating methodology so that adverse vehicle and driver performance-based data alone are 
sufficient to result in an overall unsatisfactory rating for the carrier.” 
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Conclusion 

I would like to thank you tor the opportunity to provide these comments. 1 feel strongly 
that over the last few years, FMCSA has made significant progress in implementing CSA and 
improving the efficiency and effectiveness of our program. The net result is improved safety in 
commercial motor carrier operations. We are continuing to build on these successes as we 
finalize the program, through data-driven decision making and processes as transparent and 
inclusive as possible. 

Thank you again for this opportunity to appear before you today. 
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House Committee on Transportation and Infrastrueture 
Subcommittee on Highways and Transit 
“Evaiuating The Effectiveness of DOT’S Truck And Bus Safety Programs” 
September 13, 2012 

Questions from Chairman John J. Duncan. Jr . 

1. FMCSA claims that CSA has sufficient data to score 40% of active carriers (200,000 of 
the roughly 500,000 active earners) in at least one eategory. What percentage of 
carriers is FMCSA able to score in all or even most categories? 

Response; FMCSA has sufficient data to assess over 1 7,000 motor carriers, or 3 percent of 
all active motor carriers in all Safety Management System (SMS) categories. As is correctly 
stated, FMCS.A's analysis shows there are approximately 200,000 motor carriers with 
sufficient data to be assessed in at least one Safety Mea.surement System (SMS) Behavior 
Analysis Safety Improvement Category (BASIC). Most importantly, these carriers are 
involved in over 00 percent of the crashes that are reported to FMCSA by our State partners, 
which clearly demonstrates that the Agency is focusing on the correct motor carriers. 
Furthermore, the approximately 50,000 motor cairiers above FMCSA’s intervention 
threshold in at least one BASIC make up le.ss than 10 percent of all active motor carriers, but 
are responsible for 45 percent of the crashes reported to FMCSA by our State partners. 

FMCSA’s principal mission is to reduce crashes, injuries and fatalities involving large trucks 
and buses. The SMS effectively identifies motor cairiers with demonstrated performance 
and compliance problems for intervention, thereby furthering FMCSA’s mission to improve 
safety. SMS also allows FMCSA to maximize its limited resource.s. The table below 
summarizes different categories of motor carriers based on their standing in the SMS. Active 
motor carriers with insufficient data to be assessed by SMS arc responsible for less than 10 
percent of reported crashes. 


Category 

Approximate 

Number 

Percentage of 
Uploaded Carriers 

Carriers with recent activity “pulse” 
in last three years 

525 K 

100% 

Carriers with insufficient data 

325K 

8% 

Carriers with sufficient data to be 
assessed in at least one BASIC 

200 K. 

92% 

Carriers with sufficient negative 
infonnation to have a percentile 
assigned 

92K 

83% 

Carriers with at least one BASIC 
above FMCSA intervention threshold 

5()K 

45% 
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2. In your testimony you pointed to a 2005 American Transportation Research Institute 
(ATRI) study which found that drivers involved in a crash were 87‘/o more likely to he 
involved in a future crash. Naturally, the risk of crash involvement is often a function 
of exposure (i.e. carriers operating in urban environments arc at greater risk of crash 
involvement, past and future). Does FMCSA have any data to show the likelihood that a 
carrier involved in a crash will cause a future crash? 

Response: As indicated in our testimony, ATRI, FMCSA, and the University of Michigan 
Transportation Research Institute (UMTRI) studied past cra.sh involvement as a predictor of 
future crash involvement. The studies show that crashes, regardless of the carrier’s role in 
the erash, are a strong predictor of future crashes. The FMCSA, therefore, uses this 
information to prioritize motor carriers for intervention. 

Regarding the impacts of a driver’s role in a crash as a predictor of future crashes, in July 
2012, the Agency released the scope and schedule for a crash weighting study. As part of 
this study, FMCSA is determining if a carrier’s role in the crash is a better predictor of future 
crash risk. The Agency intends to release the re.sults of this study in the summer oF20!3. 


3. FMCSA claims to have .sufficient data to score carriers involved in 93% of the crashes 
reported to FMCSA. However, according to FMCSA’s website, 15 states report fewer 
than 75“/o of the non-fatal crashes that occur in their states to FMCSA’s database. If all 
non-fatal crashes were reported, how would this 93% figure change? 

Response: The FMCSA has no reason to believe that the crashes that are not reported would 
be distributed among the motor carrier industry differently than the crash reports we do 
receive. Therefore, we do not believe that this lack of crash reporting would change the 93 
percent figure in any significant way. 

The statistics cited are from a series of reports produced by the UMTRI, This work took 
place from 2003 through 2010 and evaluated the percent of reporting of large truck and bus 
crashes to the Motor Carrier Management Information System (MCMIS) crash file. This 
analysis was conducted and presented to the Stales to be used to identify needed data 
reporting improvements. These analytical reports became the basis for the new Non-Fatal 
Crash Completeness (NFCC) measure. 
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Utilizing the NFCC, only 3 States and the District of Columbia are considered poor reporting 
States according to the NFCC measure. Detailed information on States reporting is available 
at the following link: http://ai.fmcsa.dot.gov/DataOualitv/imDrove/overall.aspx?ns=N&i=9 


Questions from Rep. Sam Graves 

1. On November 14, 2011, FMCSA acknowledged deficiencies in the Hazardous Materials 
Safety Permit (HMSP) program and accepted a petition for rulemaking to correct these 
deficiencies. However, in accepting the petition, FMCSA stated that it could not begin 
this rulemaking until the agency finalized the safety fitness determination rule under 
the eSA program. Some permit holders have proposed providing interim relief by 
establishing an alternative way to demonstrate their safety fitness other than waiting to 
“age out” of disqualifying out-of-service (OOS) violations that arc not linked to crash 
causation. This alternative approach would allow HMSP holders to request a full 
review of their safety management controls and an opportunity, if appropriate, to file a 
corrective action plan prior to denying them an HMSP. What would it take to get 
FMCSA, cither through administrative discretion or interim final rule, to promptly act 
to institute such a procedure? 

Response: The FMCSA acknowledges concerns regarding the current regulatory process 
that does not allow a carrier to file a corrective action plan as a remedy for regulatory 
violations or crashes that result in a denial, suspension, or revocation of a HMSP based on its 
crash or out-of-service rates. Section 33014 of MAP-21 requires, however, that the Agency 
conduct a study of the HMSP program prior to instituting any changes. FMCSA intends to 
conduct the required study and identify necessary program refomis, including changes to the 
HMSP process. 

Oue.stion.s from Rep. Bill Shuster 

1. There have been incidents with drivers who were inside their own homes and had their 
tractors parked on their own private property when a drunk driver hit the truck. That 
accident counts against the company’s CSA score. How is including this accident, where 
the driver wasn’t even in the truck, in the company’s CSA score an accurate reflection 
of carrier safety? How is this productive to the goals of improving carrier safety? Docs 
FMCSA plan to address this issue? If so, how? If not, why not? 

Response: The Federal Motor Carrier Safety Regulations (FMCSRs) define an accident as 
an occurrence involving a commercial motor vehicle operating on a highway in interstate or 
intrastate commerce which results in: (1) a fatality; (2) bodily injury to a person who, as a 
result of the injury, immediately receives medical treatment away from the scene of the 
aecident; or (3) one or more motor vehicles incurring disabling damage as a result of the 
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accident, requiring the motor vehicle(s) to be transported away from the scene by a tow truck 
or other motor vehicle. 

An accident in which a commercial motor vehicle that is legally parked on private property 
and not engaged in interstate or intrastate commerce does not meet the definition of an 
accident and should not be included in a motor carrier’s SMS Crash BASIC. 


2 . The eSA website has a diselaimer advising customers that the BASIC scores arc not 
meant to be used by customers to draw conclusions about carrier safety. From the 
disclaimer -“Readers should not draw conclusions about a carrier’s overall safety 
condition simply based on the data displayed in this system.” Regardless of the 
disclaimer, customers arc drawing conclusions anyway. Morgan Stanley estimates 55% 
of shippers will not use carriers with what they believe to be “elevated” CSA scores. 
According to carriers in my district, shippers are ignoring the disclaimer and adding 
CSA and BASIC provision in their contracts, which can result in CSA/BASIC being 
u.scd in litigation. If the carrier doesn’t sign the contract with the CSA language, it 
looks bad to the customer and they may refuse to do business with the carrier. How is 
FMCSA planning on addressing this issue? 

Response: The FMCSA has taken great care to infonn the public how FMCSA uses CSA 
Safety Measurement System (SMS) data. In addition to informing SMS users that they should 
not draw conclusions simply based on the data displayed, the di.sclaimer informs u.sers that SMS 
data are used to prioritize motor carriers for intervention. Importantly, the disclaimer clearly 
states that the data are not safety ratings and further explains that “ unless a motor carrier has 
received an UNSAT’lSFACd ORY safety rating or has otherwise been ordered to discontinue 
operations by the FMSCA. it is authorized to operate on the nation’s roadways .” The FMCSA 
will continue to provide this clear guidance to public users of SMS data through ongoing 
outreach efforts and online. 
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statement of Steve Owings, Father of Cullum Owings, 

Killed in a Truck Crash Involving an Inattentive and Speeding Trucker 

And 

President and Co-Founder, Road Safe America (RSA) 

Before the Subcommittee on Flighways and Transit 
Committee on Transportation and Infrastructure 
United States Flouse of Representatives 
September 13, 2012 


Good morning Chairman Duncan, Ranking Member DeFazio, and Members of the 
Subcommittee on Highways and Transit, of the Committee on Transportation and 
Infrastructure. I am Steve Owings, President and Co-Founder, with my wife Susan, of Road Safe 
America (RSA) which we formed after our son Cullum was killed in a crash caused by a speeding 
tractor trailer in 2002. I also serve as a member of the Federal Motor Carrier Safety 
Administration's (FMCSA) Motor Carrier Safety Advisory Committee (MCSAC) along with 
representatives from the motor carrier industry, safety organizations, and the law enforcement 
sector. I am speaking today on behalf of Road Safe America, the Truck Safety Coalition (TSC), 
Parents Against Tired Truckers (P.A.T.T.), and Citizens for Reliable and Safe Highways (CRASH). 
These safety organizations are committed to improving truck safety and making America's 
roads safer. Together with surviving families and friends, we all work on behalf of the tens of 
thousands of people who become victims of preventable truck crashes each year, Thank you for 
the opportunity to testify before you today on the Federal Motor Carrier Safety 
Administration's (FMCSA) Compliance, Safety, Accountability (CSA) Program. 

Introduction and Support for CSA Program 

The CSA Program was created to address the need to utilize all data more quickly to focus the 
FMCSA's limited resources on intervention with high risk carriers in order to prevent truck 
crashes and the resulting deaths and injuries. It is a significant improvement over the previous 
SafeStat Program which it replaced in December 2010. As changes continue to be considered 
and made to hone the CSA Program, it is essential that the Program retains the ability to 
efficiently analyze data for timely intervention, that it is cost effective given FMCSA's limited 
resources, and that it remains fair to truck crash victims and their surviving family and friends. 
Our volunteers have first-hand experience with the devastating consequences of truck crashes 
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and appreciate the truck safety improvements resulting from the CSA Program. We support the 
CSA Program and FMCSA's ongoing efforts toward fulfilling its Congressional mandate to save 
lives and prevent injuries by improving the safety of commercial motor vehicles. 

In a recent MCSAC meeting, CSA benefits were discussed and committee members noted that 
the system "is dispensing more data and giving the agency the ability to reach more carriers 
without a dramatic increase in resources" and inspiring "the start of a cultural change in the 
industry by forcing carriers to focus on the details of safety management" 
{http://www.truckinginfo.com/news/news-detail.asp?news_id=77855). Independent analysis 
indicates MCSAC's assessment is accurate and that the CSA Program is a significant 
improvement over the prior system. Several key points from FMCSA's own evaluation include: 

• CSA is effectively monitoring the industry with an interventions model that 
demonstrates an overall 35 percent increase in the number of carriers reached per 
Safety Investigator; 

• From the CSA rollout in December 2010 until the end of 2011, violations per roadside 
inspection declined by eight percent and driver violations per inspection declined by 12 
percent; 

• Compliance improved while being less intrusive and time-consuming for all motor 
carriers (both large and small); and, 

• An overwhelming majority (93 percent) of small carriers do not score poorly in any area 
of the CSA Safety Measurement System (SMS), supporting the CSA Program's lack of 
bias against small carriers (FMCSA Testimony, House Small Business Committee, July 11, 
2012 ). 

These results show the most significant improvement in violation rates in the last 10 years. 

The advances achieved with the CSA program are necessary and long overdue and should not 
be modified in ways that will hinder their effectiveness. My testimony will comment on changes 
being considered to crash data maintained within the CSA Crash BASIC, thresholds for 
intervention and the intervention process, greater transparency, and the necessity of 
preserving public access to information. 

Cullum and Pierce Owings' Truck Crash 

My family's involvement in truck safety advocacy began on December 1, 2002. Susan and I went 
to church and then to the Waffle House for breakfast with our sons Cullum and Pierce who 
were home from college for Thanksgiving. At breakfast, we talked with the boys about things 
they could do to be safe, knowing they would be leaving to return to school on the busiest 
travel day of the year. After breakfast, we went home and the boys loaded up their car and 
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started their drive from our home in Atlanta to their school in Virginia. They were within three 
miles of arriving there when they were stopped in traffic and were hit from behind by a 
speeding truck with the cruise control set at eight miles per hour over the posted speed limit. 
That evening, when Susan and i were waiting to get a call that the boys were safely back at 
school, we instead got the call from Pierce telling us that his big brother and hero had been 
killed. 

Right after the crash, Pierce was too upset to speak with the state trooper in charge of the 
crash scene. Consequently, the trooper only spoke to the truck driver. He told the trooper that 
Cullum and Pierce's car had been in the right lane and, at the very last moment, pulled in front 
of the truck, causing the truck to hit their car. The truck driver reported that both vehicles then 
continued into the median of the highway, ending up between the road and the embankment 
in the median. Although there were many witnesses, the trooper did not interview any of them 
or record any of their names. Therefore, the resulting police accident report (PAR) reflected 
only the truck driver's false statements about how the crash happened. 

Since Pierce miraculously survived the crash, the truth was quickly discovered. The boys' car 
had always been in the left lane and was stopped there. When Cullum looked in his rearview 
mirror and realized that a truck was bearing down on them fast, he had to make a split-second 
decision to flee or to stay where he was and take his chances. Cullum had done exactly what we 
had trained him to do; he had stopped with enough maneuvering room in front of him and 
looked in his rear-view mirror and then he chose to flee. He drove onto the median which is 
where the crash occurred, not in the left lane as the truck driver had stated. At the last second, 
the truck driver realized that he was not going to be able to stop and he drove the truck into 
the median, hitting one car, my son's car, instead of many. 

Based on the truck driver's statement, the trooper in charge at the scene believed that if it had 
not been for Cullum's decision to pull into the left lane in front of the truck, there would have 
been no injuries that night, let alone a death. The trooper did recognize that the truck driver 
was driving too fast for the conditions and charged him with reckless driving. The state trooper, 
I'm sure was doing his best and, after hearing the truck driver's story, probably didn't see the 
need to interview other witnesses. IVIy younger son Pierce, was too distraught to give a 
statement at the scene, and the trooper had other responsibilities to take care of at the crash 
scene. Yet, the bottom line is that the trooper took the truck driver's word about what 
happened, and this is the only version of the crash reflected in the PAR. However, in advance 
of the truck driver's trial, Susan and i had to hire a private investigator to find other eye 
witnesses, all of whom came forward and corroborated Pierce's version of the crash. As a 
result of this eyewitness testimony, the truck driver was convicted of reckless driving, but 
served only 30 days in jail for killing our son. 
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If we were limited only to the version of the crash recorded in the PAR, and Pierce had not 
survived, or if Susan and I lacked the means to pay for an additional investigation, the truth 
would not have been discovered or proven. We would have lived the rest of our lives not only 
with the loss of our son, but also with the devastating belief that he had caused his own demise 
by not being attentive on the road. Our family is haunted to think about how many parents, 
spouses, and loved ones of victims of truck crashes erroneously think just that and lack the 
knowledge or the financial resources to take the steps to find the truth. 

Changes Being Considered to CSA Crash BASIC 

The FMCSA is considering changing the way the CSA Crash BASIC handles crash data. Currently, 
all crashes, regardless of fault, are counted in the crash data. The FMCSA uses this data because 
past crash history is an accurate predictor of future crash involvement. The change being 
considered would classify crashes as "preventable," "non-preventable," and "undetermined," 
based solely on the PAR, Crashes deemed "non-preventable" would then be removed from the 
carrier's Crash BASIC score. These changes are not only unnecessary, but have the potential to 
compromise the data integrity short term when it is used for intervention and compliance, as 
well as when it is used in longer term studies. The Crash BASIC is working as intended to 
successfully identify high risk carriers for intervention, and the data should not be manipulated. 

It is well established within the truck research community that crashes, in and of themselves 
and regardless of fault are effective predictors of future crashes, A 2005 American 
Transportation Research Institute (ATRI) study determined that a past truck crash increased the 
likelihood of a future crash by 87 percent ( http://www.atri-online.ore/research/results/One- 
Paeer%20CMVE.pdf l. Past crashes are indicative of future crash risk irrespective of a finding of 
"fault" or “preventability" in a particular crash and support FMCSA's process of including all 
crash data. 

It is a tremendous mischaracterization to say that this process is unfair and that some trucking 
companies are being blamed for crashes that they did not cause. Fault is not, and never has 
been, a part of this process. FMCSA’s materials and public display of crash data clearly state 
that the crash data is based on crash involvement without determination of responsibility 
(FMCSA Testimony, House Small Business Committee, July 11, 2012). The crash data is used 
solely as an analytical tool to identify motor carriers that can benefit prospectively from 
intervention by the agency. Additionally, with all companies being held to the same standard of 
inclusion, the playing field is level and fair. 

Another critical issue with classifying crashes is that the determination would be based solely 
on information contained in the PAR. My own family's crash is but one of many examples of 
how PARS may lack complete and accurate information and cannot be used to determine truck 


4 



73 


crash preventability. Indeed, PARs do not even Include information on crash preventability. 
Moreover, missing and incomplete information on PARs is an unavoidable consequence of truck 
crashes in which 97 percent of the injuries and deaths are suffered by car passengers who 
cannot speak for themselves at the scene of the crash. A recent study conducted by the Illinois 
Department of Transportation found that more than 70 percent of crash reports filled out by 
Chicago Police Department officers were missing data and 30 percent had errors 
{http://articles.chicagotribune,com/2012-04-23/classified/ct-met-getting-around-0423- 
20120423_l_crash-reports-red-iight-cameras-data). Our police officers do a tremendous job at 
the scene of crashes, but they are necessarily limited in their ability to investigate beyond basic 
information. Their extensive duties at a crash scene include: securing the scene; managing 
traffic to prevent further collisions; checking for injuries; providing basic care to the injured if 
necessary; and, identifying immediate hazards such as fires and summoning assistance as 
necessary f http://www.theiacp.orK/LinkClick.aspx?fileticket=6LEWIkF%2BafU%3D&tabid=87 ). 
The information in a PAR is inadequate to answer questions of why or how a crash occurred 
above what is reported by the conscious and able survivors, and cannot provide a reliable basis 
for such a determination. 

Should FMCSA pursue changes to classify crash data, in spite of issues with maintaining data 
integrity and PAR inadequacy, cost and inefficiency would quickly overwhelm the process. In 
order to proceed in a fair and comprehensive manner, FMCSA would need to undertake a 
massive investment in qualified personnel to first develop a system to determine preventability 
and then to staff and monitor a separate department to provide determinations of fault or 
preventability in a manner that would provide the public and the industry with sufficient 
confidence in accuracy and integrity of the system. A fair and thorough system would require 
that all pertinent crash information, including any subsequent crash investigation or accident 
reconstruction report, be included in the review, that only qualified and experienced crash 
reconstruction personnel evaluate the relevant information, and that parties involved in the 
crash be allowed to participate in the review and submit evidence and eyewitness and expert 
testimony. The failure to establish a fair and transparent procedure will doom the enterprise. 
Moreover, the FMCSA simply does not have the resources to properly develop and maintain a 
system which would require investigation, documentation, evaluation and the expertise 
necessary to prove fault and determine preventability in truck crashes. After all, that is the 
function of the criminal and civil courts and, again, fault assignment is not pertinent to 
predicting future crashes (the intent of the Crash BASIC) via CSA. 

The FMCSA's resources are better spent expanding the CSA Program in ways to reach more 
carriers who could benefit from intervention - and current SMS data shows that there is room 
for improvement. The CSA Program is intervening with approximately 50,000 carriers who are 
involved in 45 percent of known crashes while it has data on 200,000 carriers who are involved 
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in 92 percent of known crashes {FMCSA presentation to MCSAC, August 2012). Expanding a 
working system to reach a greater percentage of carriers who are involved in crashes but have 
not crossed a threshold for Intervention is a much better use of limited agency resources than 
creating an expensive, time consuming bureaucratic process with little possibility of producing a 
reliable result or an identifiable improvement. 

CSA BASIC Thresholds for Intervention 

The setting of thresholds for intervention, within the CSA BASIC categories, is an area that 
warrants examination to improve efficiency and increase effectiveness. For example, carriers 
are currently rated using a comparison or "benchmark" approach in each BASIC category. This 
type of approach allows acceptance of poor or mediocre safety performance, since a carrier is 
only measured against other carriers. If a large portion of carriers are performing poorly in a 
particular BASIC category, this allows a poorly performing carrier below the threshold to avoid 
intervention. The carrier is not performing well, and may not necessarily be safe, but it is just 
performing better than other poorly performing carriers. In other words, they are being graded 
on a curve. Since the tragic airline crash in Buffalo, NY on February 12, 2009, which caused the 
deaths of 50 people, more than 12,000 people's lives have been lost in large truck crashes. 
Rather than accepting an average and sometimes poor performance from carriers, our goal 
must be to aggressively reduce this devastating, high level of truck crash related fatalities and 
injuries. 

This system could and should be improved by determining a safety rating reflective of safe 
practices and good performance and requiring carriers to achieve that rating in order to avoid 
intervention. It is likely that more carriers would then be targeted for intervention more 
quickly. Even when carriers have exceeded the threshold level for a BASIC, they will most likely 
only get a letter in the mail, with the assurance that no further action will be taken for 12 
months unless they do something drastic that forces the agency to take real action. These 
carriers, that are performing badly enough to exceed the threshold, can then continue to 
operate for a year without making improvements before the agency will consider any additional 
action. The combined effect is that the agency is tolerating a situation in which tens of 
thousands of motor carriers are allowed to continue to operate at a persistently poor and 
substandard level of safety. Improvements within these areas are necessary as well as 
increasing transparency as to how the agency determines the threshold levels in each BASIC, 
and how and when the agency determines what type of intervention or enforcement action 
should be undertaken within those threshold levels. 
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Public Access to Information 

Public access to CSA Program information, data, and improvements is essential to maintaining a 
fair and transparent process. The information and data FMCSA collects for its CSA Program 
comes through public agencies, regarding crashes that occur on public roads, paid for by tax- 
payer dollars and ultimately affecting public health and safety. FMCSA Administrator Anne 
Ferro has said, "CSA is raising the bar for truck and bus safety," This bar is being raised because 
bad actors within the industry are being held accountable in the public venue for their safety 
practices and rightly judged as unsafe when failing to meet standards. Perhaps the greatest 
influence is that the trucking industry and its safety record have a higher visibility. Doing 
business safely must be reinforced, especially considering that the trucking industry is adding 
approximately 75,000 new carriers each year (FMCSA Data). Public access to safety information 
is essential to attaining and perpetuating safe roadways. 

Conclusion 

FMCSA's CSA Program is a positive step in the right direction. It has already yielded significant 
improvements to truck safety and should not be changed in ways to diminish or dilute its 
effectiveness. We urge preservation of CSA’s practice of including all crashes in its Crash BASIC 
because it is an efficient, highly effective predictor of future truck crashes. In addition, 
transparency, regarding the methodology and logic behind the threshold settings being 
employed is essential, as well as ensuring public access to safety rating information. 

Unlike the Federal Aviation Administration (FAA) whose budget to promote safety within its 
industry is very large compared with the number of deaths and injuries that occur each year in 
plane crashes, the FMCSA's budget is extremely small and must be used with great purpose and 
efficiency to prevent as many of the tens of thousands of deaths and injuries caused by truck 
crashes every year as possible. The FMCSA should have resources commensurate with the size 
and scope of the industry it attempts to monitor and make safe. Unfortunately, while the 
FMCSA is responsible for an industry significantly larger than the aviation industry, it has only a 
fraction of the FAA's resources. 

Thank you for the opportunity to testify this morning. Our organizations look forward to 
working with the Subcommittee and the full Committee Members to continue to make 
improvements to truck safety. We urge you to support the CSA advances that are changing the 
culture within some of the trucking industry to engender a competitive safety environment that 
benefits all drivers on our roadways. 
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Mr. Chairman, Members of the Subcommittee, thank you for holding this important hearing and for 
inviting the Commercial Vehicle Safety Alliance (CVSA) to testify today. 

j am Assistant Chief David Paimer, with the Texas Department of Public Safety and I am testifying here 
today in my role as the President of CVSA. CVSA is an international organization representing state, 
provincial, and federal officials responsible for the administration and enforcement of commercial 
motor carrier safety laws in the United States, Canada and Mexico. We work to improve commercial 
vehicle safety and security on the highways by bringing federal, state, provincial and local truck and 
bus regulatory, safety and enforcement agencies together with industry representatives to solve 
problems and save lives. Every state in the United States, all Canadian provinces and territories, the 
country of Mexico, and all U.S. territories and possessions are CVSA members. 

This testimony will focus on the performance of the Compliance, Safety, Accountability (CSA) program 
to date and areas of the program that could be enhanced, including: 

1. Data Collection & Uniformity 

2. Data Measurement 

3. Safety Evaluation 

4. intervention Process 

5. Outreach 

6. Purpose and Use of CSA 

Before addressing possible improvements to the program, it's important to note that, from the 
enforcement community's point of view, CSA is working. When the program was rolled out in 2010, 
the Federal Motor Carrier Safety Administration (FMCSA) hoped that the new model would allow for 
contact with more carriers and drivers, through an improved system to evaluate data, more effectively 
target carriers that pose a higher safety risk with respect to non-compliance and crashes, and provide 
enforcement with a better range of intervention tools to address problematic behavior in a more 
proactive manner, all while making more efficient use of agency resources. It is our opinion that the 
program is performing reasonably well on all accounts. 

I'd also (ike to commend FMCSA for the openness and transparency with which they have approached 
the deployment and refinement of the CSA program. Officials at FMCSA have made it clear that they 
are willing and eager to listen to concerns expressed by all interested parties. During the development 
and testing phase of CSA, FMCSA worked closely with its state partners to build and test the program. 
More recently, we were especially pleased to see the Administrator announce the formation of a CSA 
subcommittee as part of the Motor Carrier Safety Advisory Committee. We believe the subcommittee 
will provide another vehicle for useful, thoughtful discussion regarding possible Improvements and 
adjustments to the CSA program. 
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According to the 2011 "Evaluation of the CSA 2010 Operational Model Test/' conducted by the 
University of Michigan Transportation Research Institute (UMTRI), the new Safety Measurement 
System (SMS) is a "significant improvement" over the previous system, SafeStat, A recent survey of the 
enforcement community, conducted by the American Transportation Research Institute (ATRI) and 
CVSA, indicates that 70 percent of officers surveyed believe that the Inspection Selection System (ISS), 
which is used to guide enforcement in making decisions on which vehicles to inspect, is becoming 
"increasingly effective" in targeting carriers as a result of the new approach. This means state agencies 
are making better use of their limited commercial motor vehicle (CMV) enforcement resources. 

Further, the CSA program allows FMCSA to 'touch' a greater percentage of carriers; and those 
interactions are of a higher quality. The new intervention model provides enforcement with a wider 
range of tools and greater flexibility to specifically address a carrier's problem areas - a vast 
improvement over the previous 'one-size-fits-air intervention approach. In fact, according to the ATRI 
survey results, 100 percent of inspectors surveyed believe that the program is performing as well as or 
better than they expected. 

As Congress works with FMCSA to continue to improve the CSA program, we offer some thoughts for 
consideration. This testimony has been structured to mirror the current CSA model - Data Collection, 
Data Management, Safety Evaluation, and Intervention. Our suggestions are therefore not presented in 
any particular order of priority. 


l.Data Collection & Uniformity 


Accurate, timely, and complete data are the foundation of the CSA program. Compliance and safety 
performance data are collected, applied to the seven performance categories, known as Behavior 
Analysis and Safety Improvement Categories (BASICs), then analyzed and used principally to determine 
where the motor carrier enforcement community should focus its limited resources to best improve 
commercial vehicle safety. Therefore compliance and safety performance data is critically important, 
because it serves as the foundation of the entire program. Unless and until FMCSA addresses the issues 
outlined in this section, the efficacy of improvements and changes to other parts of the system, in our 
view, will not be fully realized. Most importantly, the data being entered and maintained in the system 
must be accurate for CSA's SMS to produce accurate scores and to be fully effective. 

DataOs 

One area of improvement for enforcement and industry alike is the DataQs system - the process by 
which a motor carrier can challenge a violation they believe is inaccurate, requires further clarifying 
information, or is mistakenly assigned to them. Carriers submit a Request for Data Review (RDR) 


CVSA Written Testimony on 'Evaluating the Effectiveness of DOT'S Truck and Bus Safety Program’ 
House Transportation & infrastructure Committee - Highways & Transit Subcommittee 
September 13, 2012 


3 



79 


through the DataQs system to FMCSA, who then assigns It to the appropriate state or local agency for 
review. The challenge and any supporting documents are then reviewed and a determination is made 
regarding the disposition of the challenge or the violation{5}. Inaccurate or inappropriate data or 
violations are then removed from the carrier's record. 

When this process works effectively, everyone benefits. Carriers are not penalized for inaccurate 
violations or inappropriate data. Inspectors can be confident that the information they are using is 
leading them to the highest-risk carriers on the roads, helping them meet their goals of increasing 
safety and preventing motor vehicle crashes. 

While some in industry may argue that the CSA model lacks due process, statistics from the DataQs 
process shows this is not the case. According to FMCSA, in 2011, there were approximately 3.6 million 
inspections conducted. From those inspections, FMCSA received approximately 34,000 RDRs. This 
translated to RDRs representing less than 1 percent of the Inspection records in 2011 - over 99 percent 
of violations were not challenged by motor carriers. Of the RDRs filed, changes were made to 
approximately 63 percent of them. This demonstrates that carriers challenge inspection data less than 
1 percent of the time and, when RDRs are Hied, the requests are being reviewed and corrective action 
is taken when appropriate. The system is working. Flowever, we believe there is some room for 
improvement. 

In order to improve the process, we feel Congress and FMCSA should consider providing more 
resources and training to the states, which will assist in providing for a more uniform and equitable 
system. FMCSA has provided the states with a guidance document on managing the DataQs process. 
Flowever, each state is able to establish their own approach. Some states have put in place 
comprehensive, tiered review processes that ensure that RDRs are being reviewed as objectively and 
fairly as possible, while other states have less developed systems. In order to further encourage 
uniformity and effective best practices, FMCSA should provide the states with more feedback and 
evaluation on how the system is working from a national perspective, as well as additional training 
based upon this evaluation. 

In addition, FMCSA should better inform industry of how to submit proper RDRs. Often, legitimate 
RDRs are filed without the necessary supporting documentation, Without the appropriate supporting 
documentation, the inspecting agency cannot conduct a comprehensive evaluation. 

Finally, FMCSA should provide more instruction to the motor carrier industry in terms of what 
constitutes a legitimate basis for an RDR. Our members have seen examples of motor carriers 
challenging every violation received, even if they have not provided any basis or explanation for the 
challenge, hoping perhaps, that those reviewing them will be so overwhelmed by the volume that 
they'll overturn violations that should not necessarily be removed. This floods the state agency with 
illegitimate challenges, consuming limited state agency time and resources and hindering the process 
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for the legitimate challenges in the system. This obstruction can taint the user's view of the system and 
lead to frustration. To prevent this, FMCSA should provide carriers and drivers with comprehensive, 
ongoing education about the DataQs process, focusing on when a challenge is appropriate and what 
information should be included. For our part, CVSA has been working with our members to share best 
practices in DataQs and RDR adjudication processes. 

Data Transfer 

Another opportunity for improving the flow of data into the system lies with the transfer of roadside 
inspection data from the states to FMCSA's Motor Carrier Management Information System (MCMIS). 
MCMiS is the centralized repository for inspection and other data from the states. MCMIS pulls data on 
an ongoing basis from the state field enforcement systems, which are used to gather inspection data. 
For example, an inspector will enter inspection information, including all violations, into whatever field 
enforcement system is used in that state. Aspen is an example of a field enforcement system used by 
many states, but there are others. Once the information is entered into the state field enforcement 
system, that data will be transferred to the MCMIS system, where it is fed into the SMS and used to 
calculate C5A BASICS scores. However, MCMIS and field enforcement systems, such as Aspen, are not 
aligned to share data as effectively and accurately as possible. For example, violation codes made 
available to an inspector roadside in Aspen do not necessarily match those in MCMIS, resulting in 
unnecessary DataQs. In order to minimize data inaccuracy and error, MCMIS must mirror the field 
enforcement systems employed by the states. 

Additional Data 

FMCSA's 2006 Large Truck Crash Causation Study shows that most CMV crashes are caused, at least in 
part, by driver behavior. Driver behavior violations can range from inattention or speeding to reckless 
driving, distracted driving or driving under the influence. Safe, healthy drivers are critical to CMV safety 
and it's important for inspectors and investigators to have all relevant information available to them 
when assessing a CMV driver and their employing carrier's record. However, currently some driver 
violation and/or conviction information is not available for inclusion. We see this as an opportunity. 

Under the current CSA model, inspection reports, compliance reviews, crashes and other reports 
generated by CMV inspectors and investigators supply the data that are processed and converted into 
CSA scores. On the other hand, general traffic law violations and/or convictions (i.e. speeding, illegal 
lane change, etc.) issued to drivers while operating a CMV that are issued by a non-CMV enforcement 
officer, or as adjudicated through a court proceeding, are not captured anywhere in a coordinated 
fashion to potentially be considered by FMCSA as part of CSA or for any other purpose to advance 
safety. While non-CMV officers are not trained to conduct a North American Standard Inspection, they 
are certainly qualified to issue violations for traffic offenses. We believe this concept is worth exploring 
further and would suggest that FMCSA investigate the feasibility and potential benefits and challenges 
of incorporating this data into the safety assessment process. 
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2. Data Measurement 


The Safety Measurement System (SMS) is the model used to quantify the safety performance of 
carriers and drivers. This helps enforcement prioritize carriers for interventions and helps identify 
specific areas where improvement is needed, SMS uses data from roadside inspections, including 
commercial vehicle inspection violations, results from compliance reviews, state-reported crashes, and 
the federal motor carrier census to quantify performance into the BASiCs. After accurate and timely 
data collection, accuracy in structuring the SMS is critical to the effectiveness of the CSA program. 

CVSA members strongly believe that the new SMS is an improvement over the previous system, 
SafeStat. The previously mentioned UMTR! evaluation bears this out. The SMS model is, overall, more 
accurate when it comes to identifying crash risk and provides more flexibility to better target specific 
safety concerns for a motor carrier, rather than the 'one-size-fits-ali' approach under the previous 
program. The SMS approach also allows FMCSA and the states to 'touch' a larger portion of the 
Industry. However, as with any program, there is room for improvement. 

Safety Measurement System (SMS) 

in order to ensure that the SMS algorithm identifies the carriers most likely to present a safety hazard, 
the point values, weightings, and peer groupings used must be balanced correctly. FMCSA needs to 
continually evaluate the violation weightings and peer groupings to ensure that the process is 
balanced, can be substantiated in terms of their linkage to safety, is equitable across the diversity of 
the industry, and will ultimately help FMCSA meet its goal of improving commercial vehicle safety. 

For example, until recently, hours of service (HOS) violations were weighted differently for carriers 
using electronic logging devices than those using traditional paper records of duty status, or logs. 
FMCSA recognized that the violation is the same in either case and that the method of retaining data 
should not impact the weight of the violation in the SMS model. FMCSA adjusted the SMS to account 
for paper log and electronic logging device HOS violations in the same manner. 

Another example deals with peer groupings. As an example, there generally are two types of carriers 
dealing with hazardous materials (hazmat) loads ~ those who specialize in hazmat loads as their main 
course of business and those who, on rare occasions due to the nature of their operation, find 
themselves responsible for a hazmat load. FMCSA should consider the question of whether or not 
these types of operations should be peer grouped together. 

Regulatory Compliance 

When considering the weighting of various violations within the SMS, CVSA members strongly believe 
that regulatory compliance must be taken into account. Some have suggested that the purpose of CSA 
is to prevent crashes and therefore the SMS should point directly, and only, to crash risk. We agree 
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that factors shown to have a high correlation to crash risk are, obviously, very important. However, 
compliance with regulations is also a critical factor in terms of CMV safety. 

For example, some may say that HOS records that do not Include items like location changes of duty 
status or list miles driven are simply 'paperwork' violations, with no tie to regulatory compliance or 
driver or carrier safety performance. However, to an inspector, these violations are indicators that a 
driver could be concealing major violations, such as exceeding HOS driving time or on-duty time limits. 
Another example is that of a driver not having a valid Commercial Driver's License. Not having a valid 
license in and of itself does not necessarily pose a crash risk, but no one can argue that this 
noncompiiance issue is not a safety risk. 

A motor carrier's habit of noncompliance with any safety regulation, whether tied directly to crash risk 
or not, indicates either a lack of understanding or a disregard for that particular regulation or set of 
regulations. A carrier that does not understand, or actively chooses to disregard, certain regulations is 
not one with a strong safety culture. Keeping track of these trends helps inspectors and investigators 
identify where bad habits may exist and enables corrective action to bring the carrier back into 
compliance. 

Crash Accountability 

Another major issue for Congress and FMCSA to consider when looking at the CSA program is the issue 
of 'crash accountability'. Currently, any and all collisions involving a CMV are entered into the SMS and 
reflected in the motor carrier's Crash BASIC. That means that if a CMV driver is driving too fast and 
collides with the vehicle in front of it that collision is reflected on the motor carrier's score. However, 
other incidents, such as an inattentive non-CMV driver colliding with a parked or slowed CMV would 
also go on the motor carrier's score, regardless of whether or not the CMV driver was at fault or even 
in the vehicle at the time. 

In order to ensure that the results from the SMS are most closely tied to unsafe drivers and motor 
carriers, CVSA believes it is critical for FMCSA to address the crash accountability question as quickly 
and comprehensively as possible. FMCSA, in consultation with the states and industry, should 
determine the degree to which fault is an indicator of future crash risk and how best to account for 
fault in the CSA Program. We believe that when fault in a crash involving a CMV can clearly be 
determined and is not assigned to the CMV driver, that crash should be weighted less in the Crash 
BASIC than a crash where the CMV driver is found to be at fault. FMCSA also needs to address issues 
associated with crash data collection and reporting. We understand FMCSA is looking into this issue 
more closely in the coming year and we look forward to the results of their research. 

Aitei native Compliance 

Finally, CVSA members believe that FMCSA should consider looking more closely into a 'carrot and 
stick' approach when it comes to CSA. The current model, in our view, does not do all it can to 
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encourage carriers to develop and sustain a robust safety culture. Clearly, the first order of business is 
for the carrier to stay in compliance and avoid crashes. Under the CSA model, carriers that remain in 
compliance and have a robust safety program should not have any significant issues. 

The goal needs to be to avoid having violations entered into the system in the first place. Once a 
violation is recorded, it stays on a carrier's record for two years. This can be problematic for smaller 
carriers who, because of their size, are (ess Hl<ely to experience a roadside inspection and may not be 
inspected enough during the CSA data retention period to have a significant impact on their scores. 
Currently, the only opportunity for a carrier to 'improve' their score is to receive violation-free, or 
'clean', inspections and/or time since the violations are ail time weighted. While some in the industry 
will say that there are very few 'clean' inspections entered in the system, this simply is not the case. In 
2011 there were approximately 1.1 million 'clean' roadside inspections entered into the federal 
database, which is roughly 1/3 of the total inspections conducted in the United States that year. 

A concept called 'alternative compliance' encourages carriers to strive for excellence in compliance and 
safety performance. One of the original goals of the CSA program was to encourage compliance and 
best practices for safety. CVSA believes that providing carriers with the opportunity to improve their 
scores through a demonstrated safety commitment and performance improvement would benefit the 
CSA system and overall CMV safety. We believe this concept will provide a more accurate snapshot of a 
carrier's attitude towards safety and will show demonstrated safety improvements, allowing inspectors 
to better target their enforcement efforts on those who need it. Further, giving carriers credit for 
employing best practices and demonstrating a commitment to safety on an ongoing basis is an 
excellent way to facilitate non-regulatory compliance by industry and promote proven safety solutions. 

CVSA is currently working with a group of like-minded organizations to make recommendations on 
how best to pursue the alternative compliance concept. We would be happy to provide the Committee 
with additional details. 


3. Safety Evaluation 


The third step in the CSA process is the Safety Evaluation, which is the process FMCSA uses to 
determine how to address carriers with poor safety performance. 

Scoring 

Currently, to help enforcement personnel and agencies target the most egregious safety risks, the CSA 
program uses a bell curve approach, with all carrier scores being relative to one another. This approach 
can be useful for enforcement, as it helps shine a light on carriers who require the most attention and 
helps to improve resource management. However, with this type of approach, scores are not entirely 
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under a carrier's control. Improvements or deterioration of safety performance by one carrier can have 
an impact on another carrier's score. 

For example, if several carriers receive violation-free roadside Inspections, lowering their scores, other 
carriers, who have not received any additional roadside inspections, or violations, could still see their 
scores increase due to the relative nature of the SMS. Likewise, a series of bad inspections for one or 
two carriers could improve another carrier's score, without any improvements internally. Another 
factor is peer grouping. How a carrier is classified and therefore what group of carriers is used for its 
score comparison is referred to as the 'peer grouping'. A carrier's score depends, in part, on which peer 
grouping it is assigned to. 

We suggest that FMCSA continue to look at this Issue and the performance of carriers under CSA in 
preparation for its Safety Fitness Determination Rulemaking. Clearly the UMTRI evaluation shows at 
the macro level that the CSA model is targeting those carriers that are presenting the greatest risk to 
crashes; however, continual evaluation of the model and its results will assist the agency in 
determining whether this approach is providing the desired results for the long term. 

Safety Fitness Determination 

Another issue for consideration is the release of FMCSA's Safety Fitness Determination (SFD) Notice of 
Proposed Rulemaking (NPRM), expected early next year. As FMCSA prepares to issue the NPRM, CVSA 
recommends that the agency consider whether or not all violations should factor into a carrier's SFD, 
as well as the weightings that are assigned to the violations. 

Currently, violations are grouped into three categories by FMCSA when the agency is determining a 
carrier's Safety Rating - 'acute' regulations, 'critical' regulations, and a third group of violations, which 
do not factor into a carrier's Safety Rating at all. 

FMCSA might consider a using similar process when developing the new SFD. Violations could be 
divided into four categories: those directly tied to crash risk; acute regulations; critical regulations; and, 
all other regulatory violations. FMCSA, through the rulemaking process, will be able to gather 
additional feedback and research and seek comments from industry and enforcement on how best to 
categorize the violations, using, perhaps, the current list of acute and critical regulations used to 
determine a carrier's Safety Rating as a starting point. 


4. Intervention Process 

The final step in the CSA program is the Intervention Process. Using the data entered into the SMS, 
carriers are selected for an intervention using the Safety Evaluation. Interventions can range from 
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warning letters to onsite comprehensive investigations and can result, if warranted, in enforcement 
actions and out of service orders. 

CVSA Is pleased to say that for a number of carriers, the intervention process is working. Often times, 
the first level, a warning letter detailing the problems and possible consequences of leaving the issues 
unaddressed, is enough to prompt a response from the carrier. According to the UMTRI study, 83 
percent of carriers who received a warning letter as their first Intervention made improvements to 
address safety issues. This is particularly true for smaller carriers, who may not have realized there was 
a problem in the first place. In other instances, an onsite investigation can help address the issues. 

Other findings from the UMTR! study indicate that other aspects of the intervention process, such as 
the focused onsite review, are allowing investigators to streamline the process and allowing them to 
reach more carriers, address the specific safety performance problems of the carrier, and be more 
efficient. In practice, enforcement feels the interventions are moving the ball forward with respect to 
safety Impacts, but has mixed feelings on whether the Interventions are operating at maximum 
effectiveness. We believe that this could be due, in part, to the relative newness of the intervention 
component. 


5. Outreach 


One trend we see throughout all facets of the CSA program is the need for additional training and 
education. Inspectors, drivers, and carriers ail need to fully understand the program and how the 
Individual mechanisms work towards FMCSA's goal of reducing crashes and fatalities involving 
commercial vehicles. 

From the survey recently conducted by ATRI and CVSA, we have learned that nearly three-quarters of 
respondents believe that more CSA training is needed for inspectors. In particular, inspectors are 
interested in receiving 'refresher' training courses on the program, as well as timely updates on 
relevant methodology changes. 

In order to fully realize the goals of CSA, a well trained workforce is critical. Based on feedback we have 
received from the states, additional resources and training courses may need to be made available 
through FMCSA to train state inspectors and investigators on an ongoing basis. The CSA program will 
continue to evolve; new inspectors and investigators will need to receive training; and states will need 
assistance as they continue to deploy the relatively new Intervention Process. Further, Congress should 
work with FMCSA to ensure that the states are receiving adequate funding to process incoming DataQs 
efficiently and effectively. 
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Consideration should be given to the allocation of more resources to create and implement ongoing 
driver and carrier training programs so that the regulated industry has a better understanding of CSA, 
which will help ensure that those being evaluated by the CSA program understand how the system 
works and how their actions impact their driving record and the company performance. 


6. Purpose and Use of CSA Data 

CSA was established as a tool for enforcement, operating under limited resources, to identify and 
target those motor carriers that pose the greatest risk to safety. However, the program is being used 
for more than simply enforcement screening and prioritization. The public has begun to access the 
data and is using it to make decisions on which carriers to use, which drivers to hire, etc. This is not, in 
and of itself, a bad thing. For some carriers, the fines and compliance reviews currently in place are 
simply not enough to motivate them to come into compliance and improve their safety performance. 
However, if poor safety records result in lost business, those less inclined to maintain an adequate 
level of safety may change their minds. An Informed public could, in fact, drive industry to improve. 

Another twist to the Intervention Process is evolving as more Information has been made available to 
the public. Essentially, before the intervention Process can play out, the public is using the SMS scores 
made available online to make determinations regarding carriers. In other words, the court of public 
opinion is creating a new aspect to the "Intervention Process" by interpreting the scores and using it 
for various purposes. Unfortunately, though, the general public Is not currently informed enough to 
understand and evaluate the information presented to them. Many do not understand how the system 
works, what the scores mean, that the ratings are relative and that they can shift often. This tack of 
understanding is having real world impacts. There are some entities using the CSA data in ways that it 
was not originally designed for or intended. Further, concerns over data quality, weightings, peer 
groupings, and point values addressed in this testimony become more of an issue if they are 
contributing to a score that is being used by the public to make business decisions. 

Making carrier safety performance data available to the public is not a new concept. It has been done, 
in some form, for more than a decade, and CVSA Is supportive of this practice. A number of benefits 
can be derived from empowering consumers and the general public to make more informed decisions. 
However, we recommend that FMCSA continually work with the states and industry to determine how 
best to portray the CSA data to benefit both enforcement and the public to ensure that the ultimate 
goal of highway safety is being met. it also is critically important that it is clear to those who are 
viewing the information what it represents so it is not misinterpreted. There needs to be a better 
explanation of what the data means, as well as what it is intended for and its limitations. 
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Conclusion 


The bottom line is that CSA is working. FMCSA should be commended for ail the effort they have put 
into trying to change the paradigm in how we collectively view CMV safety in this country. The CSA 
program has shown already to have had a number of positive impacts with changing behavior and 
helping to instill a more robust safety culture in the motor carrier industry. The program is still 
somewhat new and FMCSA is continuing to work out the bugs and fine tune the program; and industry 
and enforcement continue to adapt to the new system. 

CSA is a significant improvement over the previous approach. That said, there are some fundamental 
areas that need strengthening, and there are improvements that can be made, such as changing how 
the data is presented and adding ways to improve a carrier’s score. These improvements will create a 
more effective system and will result in better industry buy in to the program, which will, in turn, 
benefit FMCSA and the program itself and ultimately improve safety and reduce crashes. 
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Introduction 

Chairman Duncan, Ranking Member DeFazio, and members of the Subcommittee, my name is 
Scott Mugno and I am the Vice President of Safety for FedEx Ground Package System, Inc. 
(FedEx Ground), a nationwide provider of small-package delivery services, headquartered in 
Pittsburgh, PA. l am testifying today on behalf of the American Trucking Associations (ATA), 
ATA IS the national trade association for the trucking industry and is a federation of affiiiated 
State trucking associations, conferences, and organizations that together are comprised of more 
than 37,000 motor carrier members representing every type and class of motor carrier in the 
country. 

ATA is a strong advocate for highway safety and has a long history of supporting safety 
initiatives. While I am testifying on behalf of the ATA, I note that FedEx Ground currently holds 
the highest DOT safety rating a company can achieve and maintains an exceptionally favorable 
crash history. However, despite FedEx Ground's high safety rating, favorable crash history, and 
longstanding commitment to safety, our Compliance, Safety, Accountability (CSA) score in the 
Driver Fitness measurement category is above the FMCSA's set threshold. Many ATA member 
carriers with exemplary safety records and low crash rates, like FedEx Ground, find themselves 
singled out by the agency due to high CSA measurement category scores. Yet, these scores 
erroneously reflect unsafe performance since the data and methodology supporting some of the 
CSA measurement categories are flawed. 

CSA, as currently structured, often focuses FMCSA enforcement resources on the wrong 
carriers. As discussed below, FMCSA’s own analysis confirms that scores in certain 
measurement categories of CSA, including the Driver Fitness category, do not reliably identify 
those carriers that are more likely to have future crashes. In fact, in the Driver Fitness 
category, the analysis concluded that there appeared to be no difference in crash rates for 
carriers with scores exceeding the FMCSA intervention threshold to carriers whose scores did.' 
FMCSA should be focusing on companies that present a crash risk, rather than on those 
carriers, like many ATA members, that have a record of safe operations yet a high score in a 
CSA category that does not reliably reflect crash risk. This would be a more appropriate use of 
Federal resources in contrast to FMCSA's current approach. 

Before discussing the CSA program in more detail, I want to reiterate that ATA supports efforts 
to improve motor carrier safety and has been supportive of the objective of CSA, to reduce 
commercial motor vehicle crashes, injuries and fatalities,^ since the program's inception. By 
design, CSA leverages performance-based data to provide real-time measures of safety 
performance. In doing so, CSA is intended to focus FMCSA’s limited enforcement resources on 
the least safe carriers. Through its streamlined intervention process, CSA helps FMCSA “touch” 


' Federal Motor Carrier Safety Administration, Evaluation of the Comprehensive Safety Analysis 2010 
Operational Model Test, Federal Motor Carrier Safety Administration, August 2011, available at 
httD://csa.fmcsa.dot.aov.'Documenls/Evaliialion-o!-the-CSA-OD-Model-Tesl.Ddt . at 33, 42. 

CSA is an FMCSA ‘ initiative to improve large truck and bus safety and ultimately to reduce crashes, 
injuries, and fatalities that are related to commercial motor vehicles." See hltp://csa. fmcsa.gov/aboui 
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more carriers annually. Finally, CSA has the potential to provide meaningful information to third 
parties (e.g., shippers, insurers) in their efforts to make safety-based business decisions. 

CSA Concerns 

Though supportive or the objective of CSA, ATA has significant concerns with the program in its 
current form. Specifically, ATA is troubled by the low reliability, accuracy and significance of 
CSA scores, especially the lack of a relationship between carriers' scores and their future crash 
risk. Moreover, ATA is frustrated by FMCSA's unwillingness to acknowledge these weaknesses 
and correct them before making carriers' scores public and implying that they are measures of 
safety performance. 

Prior to implementing CSA nationwide, FMCSA conducted a test of the system in nine states, 
called the Comprehensive Safety Analysis 2010 Operational Model Test, and gathered data on 
the program’s effectiveness. A subsequent evaluation of this test, sponsored by FMCSA and 
conducted by the University of Michigan Transportation Research Institute (UMTRI), found that 
scores in some measurement categories did not have a strong relationship to future crash risk, 
if any. In fact, the FMCSA/UMTR! analysis concluded that scores in the Driver Fitness category 
have an inverse relationship to crash risk. That is, as carriers' Driver Fitness scores get higher, 
their crash risk actually drops.^ Yet, even after this report was published, FMCSA issued written 
guidance to shippers and others saying that all BASICS "are important to safety performance.’’* 

A chart depicting the relationship between crash rates and Driver Fitness scores is below. 



® Federal Motor Carrier Safety Administration, Evaluation of the Comprehensive Safety Analysis 2010 
Operational Model Test, Federal Motor Carrier Safety Administration , August 201 1 , available at 
htt py/ c sa.fnicsa.dot.gov/DocumenlstEvaluation-ot-lhe-CSA-Op-Model-Tesl.pdt . at 42. 

*T^ecleral Motor Carrier Safety Administration, Just the Facts About SMS, May 2012, available at 
http:ycsa.fmcsa.dot,gov/Documents/FMC-CSA-12-013_SMS_Jusf_Fact-508.pdf. 
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Since the release of the FMCSA/UMTRI evaluation, a growing number of researchers and 
credible organizations have conducted analyses casting further doubt on the relationship 
between carriers’ scores and crash risk. For example, in November 201 1 Wells Fargo Securities 
conducted an analysis of the scores belonging to the 200 largest carriers in the North America.^ 
In doing so, they were unable to find any “meaningful statistical relationship between poor 
BASIC scores and accident incidence."^ In order to validate their findings. Wells Fargo 
conducted an additional study in July 2012 using a broader data set - 4,600 motor carriers. This 
more recent study also failed to find a meaningful statistical relationship between most CSA 
BASIC scores and actual crash rates. ^ 

More recently, Dr. James Gimpel, a statistician and professor in the Department of Government 
and Politics at the University of Maryland, published his analysis of the statistical validity of the 
CSA scoring methodology, in particular, he focused on the system’s efficacy in identifying and 
prioritizing the least safe carriers and the relationship between carrier's scores and crash risk. 

In short, he also found that the statistical association between crash risk and BASIC scores was 
“so low as to be irrelevant.'^ In one measurement category, he found the use of CSA scores as 
a predictor of crash risk as “little better than guessing."^ In another, he found the relationship 
between CSA scores and crash risk to be negative.'” In other words, as carriers' scores got 
worse, their crash risk improved. He went on to say that “There are serious problems with the 
design of these instruments themselves that render them unreliable.''" 

These findings lead ATA to draw two important conclusions. First, the system creates flawed 
measurements of carriers’ relative safety performance. These measurements undermine the 
efficient use of Federal resources to identify and impact unsafe carriers, as well as drive third 
parties relying on CSA data to make improper safety-related business decisions. Second, this 
lack of a statistical relationship between compliance measures and safety performance confirms 
that motor carriers bear an unnecessary regulatory burden. In short, CSA measures regulatory 
compliance but also shows that non-compliance with certain regulations does not correspond to 
crash risk. 

The limitations that impact CSA fall into two distinct categories: 

1 ) Problems with the underlying data that feed the system; and 

2) Problems with the methodology used to assign motor carrier's safety performance scores. 

A discussion of these problems follows. 


' Anthony P. Gallo & Michael Bushce, Wells Fargo Securities, CSA: Good Intentions, Unclear Outcomes, 
November 4, 201 1 . 

” Anthony P. Gallo & Michael Bushce, Wells Fargo Securities, CSA. Another Look with Similar 
Conclusions, June 2, 2012. at 1. 

"id. 

“James Gimpel, University of Maryland, Statistical Issues in the Safety Measurement and Inspection of 
Motor Carriers, at 9-10. 

“ Id. at 5. 

Id. at 6, 

” Id. at 8-9. 
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Data Problems 

The effectiveness of CSA is plagued by a variety of data problems. The principal data 
weakness is the fundamental lack of information upon which to measure carrier safety 
performance, FMCSA acknowledges that it only has adequate data to score 40% of active 
motor carriers in at least one of the measurement categories, but does not report how iew 
carriers are scored in allot even most categories.'^ In short, critical safety data for the vast 
majority of motor carriers is not generated or, when it is generated, not reported to FMCSA. 
Because the foundation of CSA is measurement of carrier performance relative to others, this 
lack of data represents a substantial weakness, and impacts the accuracy and relevance of 
CSA scores. Carriers with “poor" scores are measured relative to only those carriers for whom 
the FMCSA has adequate data from which to draw a comparison, not against the entire 
industry. 

The shortage of data has a particularly profound effect on small trucking companies. Due to a 
lack of exposure (e.g., few roadside inspections), many small companies do not generate 
adequate data to produce CSA scores. Those carriers that do generate scores are then 
perceived to be less safe, simply because they have scores, when compared against other 
carriers that are not scored. Also, given the small amount of data on which small carrier 
performance is often measured, just a few events (e.g., violations/crashes) can cause a small 
carrier’s scores to change dramatically. As the aforementioned Gimpel study pointed out 
“smaller trucking firms are subject to few inspections, meaning that whatever BASIC scores they 
generate, high or low, are not reliable indicators of these firms ' propensity to operate safely and 
in compliance with regulatory standards."'^ 

Other data problems hamper CSA as well. For instance, some states engage in vastly 
disproportionate enforcement of certain regulations. As a result, carriers in these states are 
far more likely to be cited for these infractions. These fleets appear to be less safe when 
compared to carriers operating in other states - not because they are less safe, but because 
they travel in states with more robust enforcement programs. This problem more profoundly 
impacts small carriers operating in these states.'^ 

Also, a number of states fail to report many of the commercial motor vehicle crashes occurring 
on their roadways to FMCSA’s database. In fact, according to UMTRI'® and FMCSA*'’ analyses. 


FMCSA has adequate data to score roughly 200,000 of the estimated 500,000 estimated active 
carriers in at least one measurement category. See CSA: Proposed Changes to Improve on a Solid 
Foundation. June 2012, slide 5, available at httpvycsa.fmcsa, dot.gov/resources.aspx 
'** Gimpel, University of Maryland, Statistical Issues in the Safety Measurement and Inspection of Motor 
Carriers, at 12. 

Id at 2. 12. 

'^The impact to large carriers is mitigated because data from a single state only represents a small 
portion of their total data {since they often operate in many stales). Conversely, a small carrier may 
operate in only a few states. 

Daniel Blower 8. Anne Matteson, Evaluation of 2008 Mississippi Crash Data Reported to the MCMIS 
Crash File. January 2010, available af ht(D:.-'/www.umtri.umich.edu./contenl/Mississippi2006 final. pdf , at 8. 
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15 states report less than 75% of their crashes to the database. Interestingly, FMCSA attempts 
to minimize its lack of CSA violation data by pointing out that it has adequate information to 
score the carriers involved in 92% of crashes reported to the agency.'® Yet, this argument is 
circular since many crashes do not get reported to FMCSA. 

Methodology Problems 

The accuracy and significance of CSA scores are also impacted by a number of methodology 
problems. One of the most significant of these problems Is the assignment of “points" or 
severity weights to various violations in the system. By design, each violation is supposed to be 
assigned a weight on a scale of 1- 10 based on its relative severity (relationship to crash risk). 
However, many of the weights are illogical or, as UMTRI called them in its evaluation of the 
program, “arbitrary." Other methodology issues impact scores as well. For instance, warnings 
issued for moving violations bear the same weight as citations and, in many cases, citations 
dismissed in court bear the same weight as convictions. 

Perhaps the single biggest problem with the CSA methodology is that it measures motor 
carriers on all crashes they are involved in, regardless of fault. Intuitively, at-fault crashes are 
the best measures of safety performance. However. FMCSA measures carriers based on these 
crashes and those they did not cause nor could have prevented. In other words, a carrier that is 
rear-ended while stopped at a red light is perceived as being just as safe/unsafe as one that 
rear ends another motorist or crosses a median and strikes another vehicle head-on. 

For more than three years, ATA has been calling on FMCSA to establish a process to evaluate 
crash accountability and modify the CSA methodology accordingly. In mid-2010, the agency 
conducted a study of the reliability of police accident reports (PARs) in making crash 
accountability determinations. Researchers found that those tasked with reviewing the reports 
were able to make consistent crash accountability determinations in 93% of the instances 
tested. Subsequently, FMCSA developed a process to make crash accountability 
determinations and was prepared to implement it, but in March 2012 reversed course saying the 
issue needed further study. 

Just over a month ago, FMCSA announced that it would be spending another year studying the 
issue before developing a corresponding solution and that solution may not be implemented 
until months afterwards, if af all. While ATA appreciates FMCSA responding to calls for a 
timeline of next steps, our members are frustrated by the delays in resolving this fundamental 
flaw in the system. It now appears that FMCSA may not be poised to even propose a solution, 
let alone implement one, until three years after the agency first began studying the issue. 


As reported by the FMCSA, Nevada, New Mexico. Mississippi and Florida have a crash reporting rating 
of "poor.” A rating of "poor” means that less than 50% of non-fatal crashes were reported to the FMCSA. 
See hltD:.'/ai.fmcsa.dot.aov.-'DataQualltv/imDrove,'nfcc.aspx?H6&ns=N . 

FMCSA's Response to Public Comments of Safety Measurement System Changes. 77 Fed, Reg. 

521 10 at 52111 (Aug. 28, 2012). 
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Naturally, ATA recognizes that it will be difficult to make accountability determinations with 
respect to some crashes. However, there are others, such as when a motor carrier is rear- 
ended while stopped at a red light, that are very straightforward. In ATA's view, it is 
unnecessary to complete 12 months of research to conclude that a carrier involved in such a 
crash should not be labeled as unsafe and subsequently prioritized for enforcement. 
Accordingly, FMCSA should establish a near-term process to address these crashes where 
accountability is so plainly evident. 

FMCSA contends that it is appropriate to score carriers based on all crashes, not just 
preventable ones, because its analysis reflects that past crash involvement, regardless of fault, 
IS a strong predictor of future crash involvement. This conclusion may be true, however crash 
invoKrement is not an indicator of a fleet’s likeliness to cause crashes but rather a consequence 
of the environment in which it operates. Fleets operating in urban and congested areas have 
more crashes than fleets operating in rural areas, but that does not mean they are any more 
prone to caus/ng them. 

In fact, FMCSA's current safety rating methodology acknowledges the role exposure plays in 
crash risk. Specifically, FMCSA sets a higher threshold for acceptable crash rates for those 
carriers operating exclusively in urban environments. The language in the safety rating 
methodology reads as follows: 

Experience has shown that urban carriers, those motor carriers operating 
primarily within a radius of less than 100 air miles (normally in urban areas), have 
a higher exposure to accident situations because of their environment and 
normally have higher accident rates.'^ 

For most carriers, FMCSA has established a threshold of 1.5 crashes per million miles as 
acceptable performance. Carriers with crash rates above that threshold are assigned a 
rating of "Unsatisfactory" in the accident factor ol the safety rating methodology and, as a 
result, are unable to obtain an overall safety rating better than “Conditional.” However, 
for urban carriers the acceptable threshold for measuring safe performance is 1 .7 
crashes per million miles. 

Rather than devoting attention to carriers that endure greater exposure due to their 
operating environment, FMCSA should direct its limited resources where they would be 
most effective in preventing future crashes - by focusing on unsafe carriers that are 
causing them. After all, doing so would help better meet the objective of CSA, which is to 
reduce crashes injuries and fatalities.^® 


See 49 C.F.R Part 385 Appendix B- Explanation of Safety Rating Process, B. Accident Factor. 
See note 1 . 
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Acknowledgement of the Program’s Limitations 

Though an early advocate of the CSA program, ATA has become increasingly concerned with 
CSA's serious flaws. Moreover, ATA is troubled by FMCSA's unwillingness to acknowledge 
CSA's limitations and fix them. 

A good example of this approach is FMCSA's continued use of the Driver Fitness measurement 
category. As discussed above, the UMTRI evaluation found that there appeared to be no 
difference in crash rates between carriers with Driver Fitness scores exceeding the FMCSA 
intervention threshold and carriers whose scores do not exceed the threshold.^' In other words, 
the Driver Fitness category measures a fleet’s compliance with regulations, but not its 
propensity to actually be involved in a crash. For example, a common Driver Fitness violation 
occurs when a driver fails to keep a medical certificate in his/her possession while operating a 
commercial motor vehicle. While the driver's failure to carry a medical certificate on his or her 
person is a violation of the Federal Motor Carrier Safety Regulations, the failure to carry this 
type of paperwork does not make the driver any more likely to be involved in a crash.^^ Rather 
than acknowledging this problem and working to correct it, the agency points to the importance 
of highlighting compliance with regulations, even those that do not have a statistical relationship 
to safety. 

There is no doubt that FMCSA’s intent in designing the CSA system was to identify carriers that 
are less safe - in other words, those more likely to have crashes. For instance, the CSA 
methodology says the goal of CSA is to reduce commercial motor vehicle (CMV) crashes, 
fatalities, and injuries. Consistent with this goal, FMCSA's intent (according to its document 
outlining the process for assigning violation severity) was to assign weights to violations based 
on their statistical correlation to crash incidence and crash severity. FMCSA has repeatedly 
acknowledged that the objective of the program is to yield 'the greatest safety benefits' 
(emphasis added). 

FMCSA is now perpetuating this flaw by making modifications to the program. In a few months 
the agency will implement a new measurement category to rank carriers that haul hazardous 
materials. FMCSA candidly acknowledges that the goal of this category “...is not to predict 
future crash risk.”^* Instead, FMCSA says the category better identifies carriers that are more 
likely to commit future hazardous materials violations. The agency points to the importance of 
identifying such carriers since hazardous materials can increase the consequences of a crash, 
but presents no data to show that FIM carriers have crashes with worse outcomes as a result of 
hazardous materials violations. 


University of Michigan Transportation Research Institute, Evaluation of the Comprehensive Safety 
Analysis 2010 Operational Model Test, at 42. 

Notably, drivers still receive this violation even though they are properly qualified to drive by a medical 
examiner. 

Carrier Safety Measurement System (CSMS) Violation Severity Weights, Federal Motor Carrier Safety 
Administration, November 2009. 

Safely Measurement System Changes, Federal Motor Carrier Safety Administration, June 2012. at 7. 
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While compliance with regulations is important. ATA questions the merits of assigning a higher 
priority to these carriers than those that are actually less safe. If, as FMCSA contends, the 
intent of the system is to prioritize carriers, then less safe carriers should be assigned higher 
scores than safe carriers that have patterns of violations that are not safety-related. Intuitively, 
this is the most efficient and effective use of Federal resources. 

The inability of the system to identify the least safe carriers impacts more than FMCSA's 
enforcement prioritization program. CSA scores are used by third parties to make business 
decisions as well. The following paragraph from FMCSA's CSA methodology explains that: 

In addition to supporting the CSA Operational Model, the Safely Measurement 
System (SMS) results can provide other stakeholders, such as insurers and 
shippers, with valuable safety Information. The SMS results will be easily 
accessible via the Internet to encourage improvements in motor carrier safety. 

Findings from the SMS will allow the evaluated carriers an assessment of their 
weaknesses in various safety areas. In turn, the SMS will empower motor carriers 
and other stakeholders involved with the motor carrier industry to make safety- 
based business decisions.^^ 

The implication, of course, is that the CSA scores are a measure of safety - not compliance. Of 
course, as mentioned above, the system sometimes measures compliance with regulations 
which, according to the FMCSA/UMTRI, Wells Fargo and Gimpel analyses, do not have a 
statistical correlation to crash risk. CSA scores, therefore, can lead stakeholders such as 
shippers and insurers to believe that sale carriers are unsafe. This is simply poor public policy. 

As an example, the chart below reflects CSA scores from several large, national motor carriers 
as of May 2012. The data indicate that these carriers' high scores in the Hazardous Materials 
category are inconsistent with their performance in all other categories. Most importantly, their 
Crash Indicator scores are all in the top 30"' percentile, meaning that they perform better in this 
category than 70% of like carriers. 



Unsafe 

Driving 

Fatigued 

Driving* 

Driver 

Fitness 

Controlled 

Substances/ 

Alcohol 

Vehicle 

Maintenance 

Hazardous 

Materials** 

Crash 

Indicator 

Carrier A 

6,9 

39.5 

24.7 

N/A 

58.4 

78.2 

25.6 

Carrier B 

33.1 

39.2 

41.5 

0.4 

51,7 

91 

21.9 

Carrier C 

21.5 

12.1 

40.4 

2 

62,8 

91.7 

29.8 

Carrier D 

3.4 

22,8 

26.5 

0,1 

24.1 

86.9 

29.3 


Safety Measurement System (SMS) Methodology, Version 2.2, Federal Motor Carrier Safety 
Administration, January 2012, available at httD:-''''csa2010-tmcsa.dot aov/dDcumenls/smsmelhodoloav.pdf , 
, at 1-2 
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’ FMCSA has indicaled in that Ihe Fatigued Driving BASIC will be renamed the Hours of Service 
Compliance BASIC in December 2012. 

*• FMCSA has indicated that this category will be the named the Hazardous Materials Compliance 
BASIC in December 2012. 

Conclusion 

ATA supports the laudable objective of CSA, to reduce commercial motor vehicle crashes, 
injuries, and fatalities. CSA is a potentially powerful tool to achieve this objective. However, 
data and methodology problems undermine the effectiveness of the system. Ultimately, these 
problems hamper the system's ability to accurately measure relative safety performance. As a 
result, FMCSA is less effective at targeting unsafe carriers for enforcement and third parties are 
encouraged to make business decisions based, in part, on erroneous safety measurements. 

While ATA takes issue with certain specific elements of the CSA methodology, there is an 
overarching theme: CSA scores must reflect future crash risk, if they did, the system would 
provide a means for responsible fleets to distinguish themselves from those that do not share 
their commitment to safety, to properly leverage third parties to drive carriers to invest in safety, 
and to make better use of Federal enforcement resources. To achieve these benefits, FMCSA 
must take three very specific steps. 

First, FMCSA must acknowledge that the system does not accurately and reliably identify 
unsafe carriers. In other words, CSA scores are not a reliable predictor of future crash risk. 
Second, the agency must confirm that, since the goal of the program is to reduce crashes, 
injuries and fatalities, CSA's highest priority should be to focus on the least safe carriers, not 
merely those carriers that have compliance problems. And finally, FMCSA must establish a 
specific plan to develop and implement the data and methodology changes necessary to ensure 
that the system functions as intended. Only then will CSA reach its fullest potential as a tool to 
improve highway safety. 
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Good morning. Chairman Duncan, Ranking Member Del'azio and distinguished 
members of the Highways and Transit Subcommittee. 1 am honored to appear before you today 
and have the opportunity to speak with you on behalf of ASECTT, (which stands for The 
Alliance for Safe, Efficient and Competitive Truck Transportation) regarding the effect that the 
Federal Motor Carrier Safety Administration’s (FMCSA) Compliance, Safety and Accountability 
(CSA) Program has had on the trucking industry. ASECTT is a nonprofit organization 
composed of interested carriers, brokers, shippers and allied industry participants who are 
committed to working with the U.S. DOT and FMCSA to enhance highway safety, while 
confinning that the FMCSA, the Federal agency that certifies carriers as safe to operate on the 
nation’s roadways, affords the regulated carriers due process and the shipping public certainty 
that the carriers certified as safe by the Agency may be chosen for use by brokers and shippers 
based upon routes, rates and service, without vicarious liability concerns under differing and 
inconsistent state law principles. 

My name is Ruby McBride. I have 36 years experience in the motor cairier industry. 
1 am Vice President of Corporate Systems for Colonial Freight Sy-stems. My responsibilities 
include overseeing the Insurance and Safety Department. My husband, Tom McBride, is 
president of Colonial and he is here with me today. 

Colonial is a private family owned business with its corporate office in Knoxville, TN. 
Colonial was founded by my father-in-law, C. E. McBride, in 1943 (nearly 70 years). C. E. and 
his wife, Lura, built the business back when it was extremely difficult to obtain operating 
authority — long before deregulation — when a motor carrier had to interline with multiple other 
carriers just to get from point “a” to point “b”. Some of you may be old enough to remember the 
Interstate Commerce Commission (ICC). We cuirently operate between 250 and 280 power 
units, primarily independent contractors/owner operatore in all 48 states. Many of our 
contractors have been with us for more than a decade; some, more than 30 years. Many of them 
have logged over a million miles without a single chargeable accident; some over three million 
miles without any chargeable accidents. This is more miles than most of us will drive in our 
entire lifetime. According to the Federal Highway Administration, the average person would 
take 74 years to drive that distance, (http://wvvw.lhwa.dot.gov/ohim/onh00/bar8.htm). 
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C. E. McBride believed in providing opportunities for owner operators and 
independent contractors. His philosophy was based upon the principle that if someone had a 
vested interest, they were more apt to take pride in their equipment, be more conscientious, be a 
proud face before the shippers and be able to earn more money for their own families. This same 
philosophy has been canned forward throughout the years and still holds true today. 

Colonial is self-insured and has been for more than 25 years. We w'ere one of the first 
motor carriers in the industry to become self-insured. If my information is correct, there is only 
one other self-insured motor canier in the entire state of Tennessee. So, we are unique. We 
believe in “Safety.” Under existing law and regulations. Colonial has an exemplary safety 
record. Section 385, the governing regulations, provides that on an audit, a carrier, after 
accounting for non-preventable accidents, will receive an unsatisfactory rating if its number of 
accidents exceeds 1.5 per million miles driven. 

Colonial travels approximately 40 million miles per year (80 million miles in the past 
24 months). Our reported crash ratio, including non-preventable accidents, is 0.4 per million 
miles or less than 28% of the standard required to be found unsatisfactory after audit. When the 
non-preventability is con.sidered, our accident ratio drops to 0.2 per million or less than 14% of 
the number of accidents required to receive an unsatisfactory rating under existing law. 

Based upon Colonial's experience, as Vice President in charge of safety for a 
substantial and experienced carrier, I am convinced that the Agency’s current CSA/SMS 
program (I) does not accurately measure carrier safety performance; and (2) that the progressive 
intervention goals set out as its major benefit are not being realized. 

When the FMCSA says its goal is to “reduce crashes, injuries and fatalities." we are 
in lock step with them. However, the methodology which is being used is flawed. The data used 
to label and/or brand motor carriers is comprised of significant other factors that have absolutely 
nothing to do with whether or not a motor carrier or driver should be labeled a “high safety risk." 

Although the numerous systemic flaws in CSA/SMS methodology are well known to 
the Agency, the one that affects us the most is the use of the so-called “Fatigued Driving” 
BASIC, which the Agency claims is an accurate predictor of safety performance. Colonial’s 
percentile ranking in this BASIC hovers around 80%, 15 percentage points above the artificial 
threshold established by the Agency for “progressive monitoring.” 
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Our high percentile ranking has nothing to do with fatigue. Colonial, like many other 
carriers who use independent contractors and paper logs, is grouped for ranking purposes with 
carriers that are not required to prepare a log and fleets that use electronic logging devices. Over 
half of the points that feed our percentile ranking in the “Fatigued Driving” or “hours of service” 
BASIC come from paperwork violations (form and manner or last change of duty violations). 
These violations, which have no demonstrable effect on fatigue, much less crash scores, set up 
Colonial for high percentile scores and monitoring. Because the rankings are published and 
mislead the public into believing we are under some “safety watch” or identified as a “high risk 
carrier,” we are unfairly branded for loss of business, as well. 

This problem of branding by publishing misleading scores prejudices our ability to 
compete in the open marketplace. Notwithstanding the current statutes and the Agency’s sole 
obligation for certifying carriers as safe to use, and our satisfactory safety rating, many shippers 
are being misled into believing that carriers like Colonial are unsafe based on SMS methodology 
and that they cannot rely upon the Agency’s ultimate safety fitness determination to trump 
negligent selection .suits under state law. 

Now, I want to tell you about my own firsthand knowledge of how the CSA program 
actually worked relative to Colonial. When the CSA program was implemented in December of 

2010, we were informed that the FMCSA intervention process would occur in .steps. First, a 
wanting letter would be sent notifying the motor carrier of any identified deficiency in a 
particular BASIC, The motor carrier would have an opportunity to respond and address the 
deficiency prior to an on-site audit. This is still how the Agency claims SMS methodology 
works and is almost verbatim to the statement provided by its Deputy Administrator, William 
Bronrott, before the House Committee on Small Business on July 1 1, 2012. 

Yet, this is NOT what happened with Colonial. We received a call from the FMCSA 
Nashville field office on Thursday aftenioon, August 1 1, 201 1, advising that they would be in 
our office on Monday morning, August 15, 2011, to begin a focused audit. There was fTO 
warning letter. The first week, the investigator spent four days in our corporate office requesting 
multiple documents on 1 9 different drivers. On August 29, 2011, the investigator returned with a 
second investigator. They remained at Colonial until the audit was completed on September 2, 

2011 . 
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When Colonial received the final report, dated September 26, 2011. Colonial's 
'‘satisfactory” rating remained unchanged and the report was labeled '"This Review is not Rated." 
To justify the use of SMS methodology, the Agency has said that focused audits not 
contemplated under the current rules are less time-consuming than compliance reviews which 
result in safety ratings and require an average of 3 to 4 days, fhe Agency spent 9 work days 
auditing Colonial and did not change its satisfactory safety rating. To add insult to injury, the 
misleading and inaccurate percentile rankings that triggered the audit remain unchanged and we 
are still branded as a high-risk carrier in that BASIC, We are losing opportunities to transport 
shipments for shippers frightened by the Agency’s pronouncements implying that they can be 
sued if they do not .self-credential each carrier, using SMS rankings. 

On the other hand, had Colonial received a “Conditional” or “Unsatisfactory” rating, 
our 25-year self-insurance program would have been in jeopardy. We would likely have been 
faced with having to close our doors, after almost 70 years of running one of the safest trucking 
companies in the industry. This could have resulted in almost 400 jobs lost and many more 
families added to the unemployment roll, as many of our trucks run team drivers and we 
employee almost 100 people. We are very thankful that the latter scenario did not happen to 
Colonial. Yet, wc have been told that this has happened to countless other trucking companies 
throughout the country, Wc have firsthand experience of the anti-competitive effect of 
publication of misleading SMS scores in the public declarations by the Agency that SMS 
methodology should be used by shippers and brokers. We believe Congress should exercise 
oversight to ensure that efficiency, competition and small businesses are not irrevocably 
damaged by premature publication and use of SMS methodology. (Please see attached summary 
of ASECTT’s position.) 

Thank you for inviting me here today and the opportunity to provide these comments. 1 
will be happy to answer questions. 
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ASECTT’S POSITION 

The Alliance for Safe, Efficient and Competitive Truck Transportation (ASECTT) is a 
501(c)(4) non-profit association comprised of over 600 carriers, brokers, shippers and freight 
forwarders involved in the interstate transportation of goods by commercial motor vehicles. 
ASECTT is committed to encouraging a balanced federal regulatory policy which requires the 
Federal Motor Carrier Safety Administration (“FMCSA” or the “Agency”) to perform its 
statutory obligations, by efficiently and effectively issuing safety fitness determinations for all 
interstate motor carriers upon which the traveling and shipping public can rely. 

ASECTT’s concent is that FMCSA, in its zeal to “raise the safety bar,” has lost sight of 
its other statutory duties and obligations under the National Transportation Policy (49 U.S.C. 
13101). These include ensuring an open, competitive and efficient interstate marketplace which 
allows entrepreneurship and does not prejudice small cairiers and new entrants. 

ASECTT supports the initial goal of the Safety Measurement Sy.stem (“SMS”) 
methodology created in the program originally called “Comprehensive Safety Analysis 2010,” 
later renamed “Compliance. Safety, Accountability.” and at all times known as “CSA.” That goal 
was to develop an improved monitoring capacity to allow progressive intervention and better use 
of the Agency’s limited re.sources. Yet, ASECTT submits that what has been delivered to date, 
and touted as a success by the Agency, does not meet the Agency’s original goal. Nor has the 
program been vetted or approved for the Agency's own use in accordance with the requirements 
of the Administrative Procedure Act (“APA”). 

Worse yet, the Agency seems to have walked away from a court approved settlement of 
an APA-based challenge to SMS in 2011, where FMCSA had stipulated that “[ujnless a motor 
carrier in the SMS has received an UNSATISFACTORY safety rating pursuant to 49 CFR Part 
385. or has otherwise been ordered to discontinue operations by the FMCSA, it is authorized to 
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operate on the nation's roadways.” Now, without any concent for the economic consequences of 
its aelions, the FMCSA has advised the alanned shipper and freight broker communities that 
they can no longer rely upon the Agency to perform its statutory duty of eredentialing carriers as 
safe, but instead must use arbitrary percentile rankings under SMS to self-credential carriers 
before use in order to protect themselves against potential lawsuits. 

The Agency’s abdication of its statutory duties to certify carriers as safe, and its de facto 
establishment of SMS methodology as an alternative rule for enforcement by a frightened 
shipping public, culminated in its website publication of “New Resources Available for Shippers, 
Brokers, and Insurers” of May 16. See https://csa.fincsa.dot. gov/ res ources.asr>x?locationid=l 15 . 
This Internet release advises the public that unvetted SMS scores are at least as valid indicators 
of a carrier’s fitness as its official safety rating under the Agency’s longstanding, APA-compIiant 
fitness regulations in 49 CFR Part 385. 

At the outset, ASECTT must disclose that it, together with 4 trade associations and 12 
other named petitioners, has challenged this Agency action under the Hobbs Act, and its petition 
for review is pending in the United States Court of Appeals for the District of Columbia, Case 
No. 12-1305. 

Yet, for purposes of Congressional oversight, it is important for the Committee to 
understand how CSA and SMS, despite 8 years in the developmental stage, still are not fulfilling 
Congressional mandates, are inflicting adverse consequences on the efficient and competitive 
transportation system envisioned by motor carrier deregulation, and are imposing 
disproportionately prejudicial hardships on small businesses. Attached hereto as Appendix A is 
an article by Brandon Fried, the President of the Air Forwarders Association, which explains the 
economic predicament caused for his members (who use trucks for significant portions of their 
business) by the Agency's failure to affirm its statutory mandate. 
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Background 

For over 75 years since the passage of the Motor Carrier Act of 1935, the Federal 
Government, pursuant to the Commerce Clause, has assumed the sole responsibility for 
certifying carriers as safe to operate on the nation’s roadways, superseding inconsistent state 
laws and regulations through legal doctrines known as implied and conflict preemption. The 
deregulation statutes of 1 980 through 1 995 removed most federal regulations with respect to 
routes, rates and services, but expressly transferred the regulations governing safety fitness 
determinations without change from the former Interstate Commerce Commission to the U.S. 
Department of Transportation (“U.S. DOT”). Preemptive federal jurisdiction over safety 
remained. Congress made clear that deregulation did not create a vacuum for the vicissitudes of 
state law. It did this by passing an express preemption statute (49 U.S.C. 14501(c)) and, just as 
importantly, by enacting a National Transportation Policy expressly requiring U.S. DOT (and 
FMCSA as part of U.S. DOT) to administer its duties giving full consideration to marketplace 
efficiency, competition and effects on small busine,sses. See 49 U.S.C. 13101(a)(2). 

In 2003, the U.S. DOT’S Inspector General, in a report to Congress, was expressly critical 
of the Agency’s publication of SafeStat data (a predecessor of SMS to some extent) and the 
potential adverse effect it could have on carriers branded as “unsafe” by this data. The Agency 
was directed to correct this problem. (See Appendix B.) 

In the 2005 transportation authorization bill known as SAFETEA-LU, Congress directed 
the FMCSA to overhaul its safety fitness determination regulations and develop a program which 
would allow the Agency, and only the Agency, to actually make safety fitness determinations for 
each of the over 600,000 regulated operators of commercial motor vehicles in interstate 
commerce. 
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CSA was initiated by the FMCSA in August of 2004, its goal was “to increase the 
efficiency and effectiveness of FMCSA’s compliance and cnforcemenl program (73 Fed. Reg., p. 
53481, September 16, 2008, emphasis supplied.) CSA was billed as “a new approach for using 
Agency resources to identify drivers and motor carriers that post safety risks based on crash 
experience and violations of safety regulations and to intervene to reduce those risks as soon as 
they become apparent.” Thus, the stated mission was not to publish a percentile rating system of 
carriers for use by the shipping public in self-credentialing carriers - but that is what CSA/SMS 
methodology has become. 

The outlines of CSA were developed by FMCSA and discussed at “Li.stcning Sessions” 
in September and October of 2004, November 16, 2006, December 4, 2007, and October 2008. 
In comparing SMS with the SafeStat system it replaced, the Agency complained that the cuirent 
regulations, which it still has not yet sought to replace, are labor intensive because each 
compliance review or “CR” takes an average of 3 to 4 days to complete and as a result, the 
Agency can perform CRs “at present level of staffing on only a small portion of its over 700,000 
interstate carriers listed in the Agency’s census.” (73 Fed. Reg., p. 53485, September 16, 2008.) 

The FMCSA said that CSA/SMS would improve the current process for “monitoring, 
assessing and enforcing the safety performance of motor carriers and drivers.” No mention was 
made of imposing safety credentialing duties upon shippers or brokers. 

Rather than abandoning SafeStat and its percentile rankings of carriers based upon four 
compliance areas and proposing a simplified annual audit procedure or some other objective 
alternative, the Agency has spent 8 years trying to perfect compliance data, construct arbitrary 
peer groups and invent artificial enforcement thresholds to accomplish Congress’ directive. 

The staled purpose of the 2008 Federal Register Notice quoted above was to define 
interim goals for CSA, to roll out the new SMS as a purported successor to SafeStat, and to 
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propose further "Listening Sessions". The 2008 notice touted SMS as different from SafeStat in 
six ways (77 Fed. Reg. at 53485): 

(1) It is organized by specific behaviors (BASICs) while SafeStat was organized into 
four broad safety evaluation areas or SEAs. 

(2) SMS coupled with progressive intervention allows the Agency to address specific 
concerns without a compliance review. 

(3) SMS uses all safety based inspections while SafeStat uses only out-of-service 
violations and selected moving violations. 

(4) SMS uses risk based violation ratings while SafeStat does not. 

(5) SMS impacts safety fitness determination of an entity while SafeStat has no 

impact on an entity’s safety rating (yet to be completed). 

(6) SMS assesses individual drivers and carriers while SafeStat assesses only carriers. 

The key to CSA, as envisioned by the FMCSA in 2008, was to develop SMS 

methodology to replace 49 U.S.C. 31 144 and 49 C.F.R. Part 385, which require an objective 
compliance review at a carrier’s place of business before making a safety fitness deternrination, 
i.e., assigning a safety rating. In particular, the thrust of SMS methodology was to “change the 
safety fitness rating methodology so that adverse vehicle and driver performance based data 
alone are sufficient to result in an overall unsatisfactory rating for the carrier.’’ 

On this basis, without any feasibility or effectiveness study or support, the Agency 
announced a program would be developed to replace the Agency’s current safety fitness rules, 
including the objective compliance review carriers are guaranteed prior to being placed out of 
service. The Agency professed to be responding to concerns about the traditional safety rating 
process both within and outside the Agency. (See, for example, the National Transportation 
Safety Board recommendations cited with approval by FMCSA at 73 Fed.Reg. 53486.) 
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Nonetheless, four years after the 2008 Federal Register Notice, and 2 1 months after the 
SMS methodology and data were finst made public without opportunity for public scrutiny in a 
rulemaking under the Administrative Procedure Act (“APA"), it has become abundantly clear 
that SMS percentile rankings and performance based data are not an improvement over 
traditional safety ratings, and that SMS alone cannot and should not result in an overall 
unsatisfactory carrier safety rating. 

It was during Congressional oversight hearings in June of 2010 that FMCSA 

Administrator Ferro first told this Committee that SMS scores would be made publicly available 

in 2010, even though rulemaking would not be complete and the University of Michigan study 

commissioned by the Agency to validate the SMS methodology would not be finished. 

Representative DeFazio asked the Administrator on multiple occasions why the data would be 

made public if not vetted or supported by the University of Michigan study. 

Even so, over the objection of 3 trade associations, and after a Small Business 

Administration Roundtable and SBA sponsored negotiations with the Agency, the Agency 

remained adamant the data was fit for publishing and that carriers above any of the reported 

arbitrary thresholds should be publicly branded as under “Alert”. 

As a result of the Agency’s December 16, 2010 publication of SMS data on its website, 

the trade associations instituted a petition for review in the D.C. Circuit {NASTC v. FMCSA), 

which resulted in a mediated settlement under Court auspices in early 201 1. As part ofthe 

settlement, the Agency represented that SMS data was merely a replacement for SafeStat and 

adopted the following disclaimer language for use on-line: 

The SMS results displayed on the SMS website are not intended to imply any 
federal safety rating ofthe carrier pursuant to 49 USC 31144 . Readers should not 
draw conclusions about a carrier's overall safety condition simply based on the 
data displayed in this system. Unless a motor carrier in the S.MS has received an 
UNSAJ'ISFACTORY safety rating pursuant to 49 CFR Part 385 . or has otherwise 
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been ordered to discontinue operations by the FMCSA, it is authorized to operate 
on the nation's roadways. 

Eighteen months after this settlement, the long awaited rulemaking which would afford 
critics of SMS methodology an opportunity to discuss their concerns has not been forthcoming. 
SMS methodology remains a work in progress, with the Agency selectively tweaking its severity 
weightings, its peer groups, its BASIC categories and charging its Motor Canier Safety Advisory 
Committee w'ith recommending additional changes. 

ASECTT submits that the results are in. As will be shown, SMS methodology, despite 
all the tweaking which can be done, cannot be perfected to meet Congress’ goals. More 
importantly, the collateral damage done by the Agency’s publication of unvetted SMS scores, its 
touting of SMS methodology and its abdication of its own safety fitness credenlialing 
responsibilities far outweighs any benefit for the reasons shown herein. 

Agency’s Repudiation of its Statutory Duty to Certify 
Carriers Creates Chaos for Shipping Public 

SMS methodology has not been approved under APA for even the Agency’s own use. 

Under 49 U.S.C. 31144 and 49 C.F.R, Part 385, FMCSA is required to issue .safety fitness 

determinations and to publish the ultimate findings upon which the consumer (shippers, brokers 

and freight forwarders) can rely with certainty, free from the vicissitudes of state law or higher 

credenlialing duties. The Commerce Clause, the legal doctrines of conflict preemption and field 

preemption, as well as the language of 49 U.S.C. 14501(c) require no less. Yet, notwithstanding 

its statutory credenlialing obligation and its express settlement in NASTC. v. FMCSA, the Agency 

continues to tout SMS methodology as fit for use by the shipping public in order to “raise the 

safety bar.’’. It has undercut the effectiveness of its own safety fitness determinations and 

attempted to impose a higher and different standard upon the shipping, brokering and forwarding 
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community under fear of state law tort liability if a carrier they select has an accident while 
transporting their freight. 

The Agency’s actions in this regard are contrary to its Congressional mandate and the 
requirements of the National Transportation Policy which instructs the U.S. DOT to take a 
balanced approach to regulation of interstate trucking and to consider efficiency, competition and 
the effect of its decisions on small carriers (49 U.S.C. 13 101(b)(2)). The touting of SMS 
methodology as fit for use to shippers, brokers and carriers, already frightened by the prospects 
of vicarious liability or negligent selection suits, threatens commerce and the ability of the over 
.“iOjOOO carriers above one or more of the arbitrary SMS enforcement thresholds with loss of 
business, loss of revenue, higher insurance costs and bankruptcy. Current estimates, including 
one by Morgan Stanley, suggest that at least 55 percent of the shippers and brokers feel 
compelled to look at SMS percentile scores in making carrier selection - thus making safety into 
a competitive game, not an objective standard which all otherwise qualified carriers can meet. 

Notwithstanding the settlement in NASTC el al. v. FMCSA, and despite the repeated 
formal and informal expres.sions of indu.stry concerns to the Agency, FMCSA recently doubled 
down on its apparent doctrine of SMS iiber altes. On May 1 6, 20 1 2 the Agency published on its 
website a package of documents entitled “New Resources Available for Shippers, Brokers, and 
Insurers”. Therein, the Agency made the following statements in the portion of that package 
entitled “Shipper and Insurer Briefing Memorandum” (emphasis supplied); 

Slide 9 Notes: 

A motor carrier that has received a compliance revievv from FMCSA and whose 
operations were rated at that point in time by FMCSA as Satisfactory or 
Conditional is authorized to operate in interstate commerce. That rating, with the 
date of the review, appears in SAFER. A Satisfactory or Conditional rating 
docs not mean, however, that the public should ignore all other reasonably 
available information about the motor carrier’s operations. CSA’s SMS data, 
addr essed l ate r in this presentation, are one of many po . ssible resources that the 
public can use to assess a motor ca r rier’s s a fety pe rfonna nce re cord. 
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Slide 1 0 Language: 

What are the limitations of SAFER and safety ratings? 

A Satisfactory safety rating does not mean carrier is currently in comnliance 
and operating safely. 

Slide 13 Notes: 

SMS identifies about the same number of small carriers (7.4%) that SafeStat did 
(7.1%). 

Slide 25 Notes: 

Questions that concent private litigation matters, such as claims for vicarious 
liability and negligent hiring, arc outside the scope of FMCSA’s area of 
responsibility . CSA users are reminded, however, that although CSA is a new 
operational model, the data collected and analyzed in SMS are the same data as 
were publicly available online for 10 years through SafeStat. The SMS data are 
not a SFD, do not alter a carrier’s safety rating, and do not impact a carrier's 
operating authority. 

From the notes on the last page: 

FMCSA believes that an examination of a motor carrier’s official safety rating in 
SAFER and their authority and insurance status on L&l, combined with their 
intervention nrioritization status in CSA’s SMS , provide users with an 
informed, current, and comprehensive picture of a motor carrier's safety and 
compliance standing with FMCSA. FMCSA encourages the public to use the 
FMCSA information available to help make sound business judgments . 

The quotations above suggest the Agency has repudiated its obligations under Section 31144 and 

has elevated SMS methodology to at lea,st co-equal status with a final safety fitness 

determination. By internet publication it has effectively created a new rule and a new burden on 

brokers contrary to its broker regulations at 49 C.F.R. 371. 

ASECTT submits that the is.sues posed by the May 16 documents are not just cosmetic 

tweaks to a perfectible methodology. There are principial issues involving the role of federal 

regulation and the effectiveness of the Agency’s safety fitness determination based upon 

objective standards in certifying carriers as safe for the public to use for the protection of the 

shipping as well as the traveling public. 


.1739292 l.'SP/1555b/i20i 'O0iO12 


10 






113 


It was for these reasons that ASECTT along with four other trade associations and 12 
named petitioners instituted new litigation against the Agency on July 16, 2012 in ASECTT el al. 
V. FMCSA (United States Court of Appeals for the District of Columbia, Case No. 12-1305). 
That petition was filed within the deadline prescribed by the Hobbs Act in order to challenge the 
Agency’s de facto rule adopted in the above-quoted May 16 pronouneenients. This de facto rule 
was summarily announced without due process to shippers, brokers and insurers. It in effect 
repudiated the effectiveness of the Agency’s statutory duty to certify carriers as safe to operate, 
exposing the shipping public to the vicissitudes of state law and negligent selection suits. 
ASECTT maintains that the SMS methodology, in its current form, cannot be approved even for 
the Agency’s own use in certifying carriers as safe. Much less can the Agency be allowed to 
place a duty on every shipper and broker to make independent safety fitness detenninations using 
SMS methodology under peril of vicarious liability under state law. 

Such state-law exposures are precluded by federal preemption under the Commerce 
Clause of the Constitution of the United States, as well as by statute and regulation. The entire 
history of federal jurisdiction over interstate commerce confirms that federal law trumps state 
law. This was made clear as early as 1 824 by Chief Justice Marshall, speaking for the United 
States Supreme Court in Gibbons v. Ogden, 22 U.S. 1, who held that the federal government, not 
the States, was responsible for regulating interstate commerce and credentialing carriers for use. 

In the public interest and for the purpose of national unifonnity, the FMCSA and its 
predecessor, the fonner Interstate Commerce Commission, have been charged with the sole 
responsibility for determining carrier fitness. Under tbe doctrines of implied preemption and/or 
field preemption (through FMCSA’s adoption and implementation of comprehensive motor 
carrier safety regulations), the federal rules arc intended to occupy the field of carrier safety and 
to prevail in any conflict with state law. 
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Congress did not change the applicable federal statutes governing safe operation of 
commercial motor vehicles as part of deregulation. In fact, the safety statutes establishing the 
Agency’s sole credentialing obligation remained unchanged, and a 1994 statute (now codified at 
49 U.S.C. 14501(c) confirmed with express statutory preemption that freer competition as to 
routes, rates and services was not intended to limit field preemption or to permit expansion of 
state law causes of action in the field of commercial motor carrier transportation. 

Elsewhere in Title 49 of the U.S. Code, Section 3 1 144 makes clear that FMCSA, through 
delegation of authority vested in the Secretary of Transportation, is solely responsible for 
credentialing motor carriers a.s safe to operate under objective criteria established by regulation. 
Under section 31 144(b) (emphasis supplied), the Agency must “maintain by regulation a 
procedure for determining the safety fitness” of a motor carrier. Under section 3 1 144(a) 
(emphasis supplied), the Agency must “make such final safety fitness determinations readily 
available to the public.” Thus, the Agency must make a “final” safety fitness determination 
available to the public as a single-source validation of the earner's credentials, and this 
determination must be made pursuant to a “regulation.” Yet, the Agency on May 16 purported to 
dilute the validity and preemptive effect of its own safety fitness determinations under its 
existing, APA-compliant regulations, and indeed abdicated its statutory duty as the sole 
determiner of motor carrier safety fitness. 

Systemic Problems and Flaws in SMS Methodology 
The following problems, data and statistical flaws in SMS methodology have been 
presented to the FMCSA in the past, both formally and informally. In the absence of formal 
rulemaking, the Agency has chosen not to address these issues. In July of 20 1 1 , the Agency 
requested the submission of comments to its Motor Carrier Safety Advisory Committee 
(“MCSAC”), noting that the Committee was to make only limited changes and was not charged 
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with “reinventing the wheel.” Attached as Appendix C are the Comments filed by ASECT f with 
MCSAConJuly28, 2011. 

While MCSAC’s report, released in December, did not address all of the issues ASECTT 
raised, it did highlight data quality issues relating to SMS. Page 2 of the report noted that 
“violation severity weights” in SMS methodology “ should be based on data refleeting the 
relationships between individual violations and crashes,” stated that the committee “did not have 
such data,” and warned that “[a]n approach to the assignment of [SMS] severity weights based 
on observations and opinions may ultimately result in BASIC scores that do not closely 
correspond to crash risk.” 

At a hearing requested by the Small Business Administration on February 14, 2012 , 
similar problems with SMS methodology were presented to the Agency by several members of 
ASECTT, and by the Owner-Operator Independent Drivers Association, The Agency listened 
but no affirmative action was taken. 

Ultimately the Agency did recognize the need to review some severity weightings and 
make other limited adjustments to its methodology in its Docket No. 2012-0074 (opened on 
March 27, 2012), but it has yet to undertake a comprehensive data quality review of SMS with 
full public input under APA rulemaking procedures. In response to FMCSA's request for 
informal comments in Docket No. 2012-0074, however, ASECTT did filed Comments on July 5, 
pertinent portions of which are attached hereto as Appendix D. On August 28, the Agency 
announced a series of minor “enhancements” to its methodology, some of which will not be 
effective until December of 2012. Once again, however, the Agency did not address the 
substantive issues raised by ASECTT and detailed herein. 
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1 • SMS Method olog y is Not Comprehensive 

As noted earlier, the “C” in “CSA” no longer means “Comprehensive.” This re-labeling 
of the program by FMCSA speaks volumes. Although Congress directed the Agency to devise a 
system for establishing a safety rating of all 600,000 carriers - a goal affirmed by the Agency in 
2008 - the facts today are that fewer than 100,000 of the 600,000-plus known carriers arc 
publicly measured in even one BASIC, and fewer than 12percent are evaluated in all 5 published 
BASICS. The Agency professes to have data on 200,000 carriers or approximately one-third of 
its regulated universe, but that data has not been made public. 

2, SMS Percentile R ankings Have No Proven Correlation to Safety . As 
Representative DeFazio correctly pointed out two years ago, SMS methodology cannot be used 
to provide safety fitness determinations unless it is shown to be an accurate predictor of cauier 
safety. The long awaited University of Michigan study was not published until 5 months after 
the Agency published its percentile rankings and has been much criticized. Wells Fargo 
conducted two independent studies and concluded, “Quite simply, we found very little 
relationship (i.e., not statistically significant) between Unsafe Driver or Fatigued Driver scores 
and actual Accidents per Power Unit.” 

The lyoob study shows that the Agency’s reliance on statistical averaging of carrier 
performance at each percentile ranking is an invalid measure of carrier safety performance which 
is of little or no value in determining carrier safety fitness. See Appendix D. 

3. SMS Methodology Unfairly Prejudices Small Carriers . The motor carrier 
industry is a small business success story. The vast majority of registrants, or well over 98%, are 
small businesses under SBA standards. As a statistical matter, a small carrier that is subject to a 
limited number of inspections is subject to the “law of large numbers,” under which limited data 
does not result in an accurate assessment oi' performance. The Gimpel study (see Appendix D) 
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clearly shows the prejudicial efi'ecl of SMS methodology in that regard and has not been 
challenged by the Agency. The elTect of SMS methodology on small businesses has recently 
been considered by the Small Business Committee and attached as Appendix £ is a letter to 
Administrator Ferro from Chairman Graves of that Committee addressing SMS problems in that 
context. 

(a) Grading on a Curve . Under existing law, every carrier is entitled to be 
assessed on objective, consistent performance standards. SMS percentile rankings grade carriers 
on a curve under 7 BASlCs, each with an arbitrarily determined percentile threshold for 
perfonnance deemed acceptable by the Agency. The system also assigns carriers to ten peer 
groups that purportedly are based on type of operation, miles traveled and/or number of 
inspections. As initially envisioned and promoted by the Agency, the artificial percentile 
thresholds would be established for the Agency’s use in further monitoring, but in effect 
publication of these percentile rankings with an Alert or now the “golden triangle” symbol (“A”) 
is intended by the Agency to publicly identify and brand carriers as “high safety risks”. Like a 
game of Survivor or perhaps more precisely. Dancing With The Stars, those carriers who 
perfonn poorly in one of the publicly disclosed BASICS are to be voted out of business as a 
result of non-use by shippers afraid of vicarious liability. 

The anti-competitive effect of grading on a curve and publicly failing half of the carriers 
that are measured is profound when, based upon the SMS methodology, over fifty percent of the 
carriers currently certified as safe to operate on the nation’s roadways by the Agency are 
nonetheless compromised by the “golden triangle” in soliciting and handling traffic. 

(b) Enforce ment Anom alies. One of the criteria for challenging the validity of 
any study in court under the Daubert standard cited in Appendix D is to show that countervailing 
factors taint the statistical analysis. SMS methodology is contaminated by geographical and 
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enforcement anomalies which cannot be easily extricated from the data. T he enforcement 
policies of 50 different States feed the Agency’s weighted data bank for SMS, yet for the 
purposes of statistical ranking, carriers are compared regardless of local enforcement anomalies 
in their States of operation. For example, SMS data shows that 5 states (Indiana, Michigan, New 
Mexico, Pennsylvania, and Texas) account for 46 percent of the speeding tickets and warnings 
which feed the Unsafe Driving BASIC. To the FMCSA’s credit, it recently announced that in 
December of 2012, two years after SMS scores first became public, it will try to compensate for 
this anomaly by reducing the points for speed warnings, but the solution is imperfect. 

Other anomalies still exist and are unaddressed. As one example, Louisiana has a bounty 
on failing to wear seatbelts and the Driver Fitness BASIC measures so few earners that 1 or 2 
violations can brand a earner domiciled there as a higher safety ri.sk. As another example. 
Vehicle Maintenance violations have been selected for heavy enforcement in Texas and 
Alabama, and the heavie.st point accumulators in the Vehicle Maintenance BASIC are non-out of 
service items for which there is no demonstrable safety impact, yet carriers domiciled in those 
states are unduly prejudiced in this BASIC. 

4. Flawed a nd Irrele v ant Da ta. 

(a) Cr ash Indicator BASIC . Nowhere is the effect of flawed and 
contaminated data more apparent as an indictment of SMS methodology than in the “crash 
indicator” BASIC. While ASECTT agrees that accident data is important in assessing any 
ultimate correlation between carrier roadside compliance and safety performance, the question is 
“which accidents?” SMS data includes as part of the carrier profile both preventable and non- 
preventahle accidents. All parties agree that inclusion of non-preventable accidents in raw motor 
carrier data distorts any assessment of carrier accident culpability by .100% to 400%. Under 
existing FMCS A rules assigning safety ratings after an audit, a carrier can prove non- 
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preventability on an accident-by-accident basis and if it reduces its preventable crash ratio below 
1 .5 preventable accidents per million miles, it will not be placed out of service. 

A similar methodology cannot be adopted, however, to cal! balls and strikes on all 
crashes involving motor carriers annually. Although the Agency, under extreme pressure from 
all credible stakeholders, has committed to establish an administrative procedure to accomplish 
this task, the cost and efficiency of fairly determining all such crashes nationwide has not been 
calculated. Under current methodology, when SMS methodology is run by the numbers, 
thousands of small carriers which have never had even a reported fender bender are profiled as 
high risk carriers and branded as unfit for use. If preventability is ever taken into account there 
will be even less data to feed the methodology and if SMS methodology alone were used, as the 
Agency originally proposed, one accident could drive an unsatisfactory safety rating for most 
small carriers. 

(b) Hours of Service Violations . As the charts accompanying the lyoob study 
clearly show, the cotTelation between crash preventability and percentile rankings in unsafe 
driving or fatigued driving with respect to any particular carrier, belies any argument that these 
acute BASICS arc predictors of future crashes. Over 50% of the points chargeable against 
carriers in this BASIC result from paperwork errors (either form and manner or last change of 
duty violations) which only carriers who maintain paper logs can accumulate. Yet carriers which 
use paper logs are peer grouped with carriers that operate with electronic on-board recorders 
(EOBRs), and with carriers that are not required to log at all. The resulting anomalies defy any 
demonstrable correlation between percentile rankings and crash predictability in this Agency- 
proclaimed “acute BASIC”. 

Ironically, if and when all carriers are required to purchase electronic on-board recorders, 
the number of hours ofservice violations measured by the SMS system will drop precipitously, 
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yet under its existing methodology 35% of the carriers measured will still be branded as high 
safety risks. 

5. Due Process and Data Quality . Clearly, the data which feeds SMS methodology 
is insufficient to accurately measure and rate carrier performance, and the SMS methodology for 
manipulating this data has not been vetted in accordance with the requirements of the 
Administrative Procedure Act. On this basis, ASECTT and others have voiced due process 
concerns concerning the methodology, its enforcement and its appeals process. 

(a) Profiling . As a result of SMS methodology, each measured carrier is 
given a so-called ISSP score which is used by scale house inspectors to profile carriers for 
inspection. As a result, small carriers who are currently unrated and carriers who exceed a 
particular threshold are targeted for inspections and identified as potential “bad actors” to be 
given hard looks and more than a cursory inspection. Because SMS methodology, unlike 
SafeStat, includes as violations a large number of discretionary non-out of service violations, 
profiled carriers tend to pick up even more violations than the non-targeled carriers with which 
they are compared. 

(b) Peer Gr ou p Creep . In a majority of the BASlCs, percentile rankings are 
established on the basis of safety event groupings. The more inspections a cairier gets, the 
bigger and more substantial the peer grouped carriers with which it must compete. As a result of 
this peer group creep, carrier can find their scores increasing 20% to 30% without any additional 
violations. Small carriers with less than 10 trucks can be stopped at the scales 10 to 15 times 
more often than larger fleets with lower percentile rankings. 

(c) Barriers to Data Challenges. The Agency's “DataQ” process refers any 
written petition back to the State for a response. Although a law-enforcement group called the 
Commercial Vehicle Safety Alliance, to its credit, is working on some efforts at uniformity, a 
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number of States leave the appeal up to the enforcement officer who, in his or her own eyes, is 
seldom if ever wrong. ASECTT can further document from several States that DataQ challenges 
will not be honored even when the carrier is proven not guilty in a court of law for the violation 
that was cited. 

CONCLUSION 

Despite eight years in the development stage, SMS methodology has not met its stated 
goals. In an effort to capture more data to rank more carriers and meet the goals of a 
“comprehensive” safety analysis, the Agency expanded its number of major metrics from four to 
seven, including three new metrics or “BASlCs” which each measure less than 5% of the earriers 
the Agency regulates. In the five published BASICs the system can still only measure 100,000 of 
the 600,000 carriers, and is now contaminated with numerous non-out of service violations with 
even less proven correlation to safety than the much criticized SafeStat system it replaces. 

Small carriers, which make up the vast majority of the regulated carriers, are prejudiced 
by the methodology due to the law of large numbers, are profiled for extra scrutiny and have 
been targeted for extra inspection and have been publicly branded by the Agency’s touting of 
SMS methodology as fit if not required for use by the shipping public. 

The principial que.stion asked by Representative DeFazio remains unanswered. How can 
the Agency publish and advocate a percentile ranking of carriers when there is no credible 
evidence to support the conclusion that safety performance is actually measured? In its zeal to 
heighten the safety bar, the Agency has (1) overlooked its important obligation to encourage 
efficiency, competition and small businesses under the National Transportation Policy; (2) 
ignored the warnings of its own Inspector General in 200.3 as w'ell as its own Motor Carrier 
Safety Advi.sory Committee in December of 201 1 ; and (3) has in effect abdicated its 
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responsibility to make safety fitness determinations under existing law upon which the shipping 
public can rely. 

In response to the anticipated Agency pronouncement that SMS methodology works 
because deaths involving commercial motor vehicles were down last year, ASECTT submits an 
article written by its President Tom Sanderson as Appendix F. The motor earner industry 
consistently performs in a safer manner year after year under existing statutes. Any effort to 
attribute 201 1 results to SMS methodology is misleading and inappropriate. 

ASECTT does not oppose the goal of progressive intervention or more efficient use of 
Agency resources to work with carriers to improve highway safety. The focused audits the 
Agency proposed in its 2008 Federal Register Notice were portrayed as a more efficient 
replacement for fiill-fledged compliance reviews which took 3 to 4 work days. Nonetheless, the 
focused review of Colonial, a carrier with a crash ratio of less than a third of the ratio which 
would trigger an Unsatisfactory safety rating under current FMCSA regulations, took 14 work 
days and is hardly an exemplar that the SMS system meets its goals. See testimony of Ruby 
McBride prepared for this hearing. 

Maybe it is time for the Agency to consider a better alternative, a simple annual or bi- 
annual audit of all cainiers using objective standards, funded by a modest registration fee and 
conducted by state partners and outside contractors. This, ASECTT submits, is a viable 
alternative to traditional compliance reviews, but would still allow for an objective detailed audit 
of carriers found to be most in need of intervention. See Appendix G. 

This proposal would result in an objective evaluation of all carriers, would restore the 
confidence of the shipping community in the Agency’s ultimate safety fitness determination, and 
w'ould eliminate the devastating collateral damage that publication of SMS data is causing the 
surface transportation industry'. 
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BrancJon Fried Is the execudve director of tire US. Airfwwatders Association 


Credentials for truckers protect forwarders 


fa speediiig trucker makmg a pick up for a forwarder 
gets in a wreck, chances are that not only the motor 
caiTier, but also the forwarder, will, be sued. 

Highway accident victims are already succesyful- 
ly holding property brokers and shippers liable, for the 
negligent conduct of their selected motor carriers — and 
forwarders could e^ily be next. These "negligent-selec- 
tion" lawsuits often allege that the 
freight inteiroediaiy, when, choos- 
ing the motor carrier, failed to 
treed adverse safety data, includ- 
ing scores maintained by tlie Fed- 
eral Motor Carrier Safety Admin- 
istration’s (FMCSA) Compliance, 

Safety, Accountability program on 
motor caiTiers operating trucks in 
excess of 10,000 pounds. 

The scores, derived from traffic 
citations, ci’ashes, and other road- 
side inspection data, are reported 
under seven Behavioral Analysis 
aiid Safety Improvement Catego- 
ries (BASIGs), which include un- 
safe driving, fatigued driving, and driver fitness. 

Some say that more than hall' of the carriers have con- 
cemirig scores in at least one of tliese categories. One ee- 
rier’.? representative recently described the situation as 
“rocket fuel” .for plaintiffs’ attorneys. Forwarders may find 
themselves defending negligent selection climns as a re^lt 
of a tTucker’s excessive scores. 

A lawsuit recently filed by the AIliai\ce for Safe, Bffi- 
ci.ent and Competitive Truck Ti'ansportation, together with 
numerous other plaintiffs, challenges the federal govern- 
ment’s use of its own agency publication describing avail- 
able resources for shippers, brokers and insurere. The pub- 
lication includes PMGSA’s Safety Measurement System 
(SMS) as a resource, and the organization has previously 
recognized and affirmed its statutory duty to make a Kifety 
.fitness determination upon w'hich brokers and shippers 
coulrl rely. The plantiffs contend, then, that FMSCA is ab- 
dicating il;s safety fitness obli^^ations to the shipper ajid 
broker community, and they have no concern for Hie re- 


sulting prejudicial effect on safe carriers branded under 
Sk© methodology. 

Critics of the SMS methodology contend that there is no 
proven correlation between traffic violations — warnings 
and citations, on tiie one hand, and safety, on the other. In 
fact, a recent report issued by Wells Fargo could not find 
a meaningful statistiad relationship between a carrier’s 
actual accident incidence and the 
BASIC scores. 

Attorneys .Daniel R. Barney 
and Nathaniat G, Saylor recently 
wrote that because the coiu'ts are 
nojtelhelcss allowing SMS infor- 
mation into evidence, forward - 
ers selecting motor carriers to 
perform pick ups, deliveries dr 
long-haul ground moves should 
“strongly consider adopting mo- 
to,r carrier 3.election, criteria." 
They contend that establishing 
a reasonable selection protocol 
could go a long way toward pro- 
tecting forwarders and their 3PL 
counterparts from liability. 

Any selection protocol, they say, should also check for 
a carrier’s active operating authority, FMCSA "Satisfac- 
tory” safety rating (which exists separately from the CSA 
scores), and liability insurance.. 

The government lias an inherent responsibility to cre- 
dential motor oarrieis, aii'lines and other public utilities for 
our safe use. Deputizing forvTirdei’s, tlifrd-party infeiTne- 
diaries and shippera to assist in the obligation undermines 
the mandate by forcing theni to make litness determina- 
tions using a potentially flawed and improven scoring sys- 
tenr. This drags freight transportation purchavsers into a 
risk-fetden situation, where picking the wrong option could 
render them and our nation’s commerce losers in the pro- 
cess. 

Still, until the U.S, Congress con’ects the sitna.tion, 
forwarders can and should help themselves limit their 
exposure to pot< 2 ntially devastating lawsuits by adopting’; 
reason^le cairier selection protocols, acw 


Highway accident victims 
are already successfully 
holding property brokers 
and shippers liable for 
the negligent conduct of 
their selected motor car- 
riers — and forwarders 
could easily be next. 
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Subject: 


From: 


To: 



U.S. Department of 
Transportation 
Office of the Secretary 
of Transportation 

Office of Inspector General 


Memorandum 


ACTION : Audit Report on Improvements Needed February 13, 2004 

in the Motor Carrier Safety Status Measurement 

System 

Federal Motor Carrier Safety Administration 
MH-2004-034 

Alexis M. Stefani ja-40 

Principal Assistant Inspector General 
for Auditing and Evaluation 


Federal Motor Carrier Safety Administrator 


This report presents the results of our audit of the Motor Carrier Safety Status 
Measurement System (SafeStat). An executive summary of the report follows this 
memorandum. 

Our objectives were to determine whether the: 

• SafeStat model is valid and whether the scores calculated are consistent with 
the model’s design. 

• data used by SafeStat are complete, consistent, accurate, and timely. 

• data quality control systems are adequate to ensure information quality for 
intended uses. 

We found that SafeStat generally calculated scores consistent with its design, and 
a 1998 study supported the model’s validity. However, the model needs to be 
revalidated because changes have occurred since the earlier study, and more 
sophisticated analysis, not previously conducted, would optimize the model’s 
effectiveness. Moreover, we found material weaknesses in the SafeStat data 
reported by states and motor carriers and with the Federal Motor Carrier Safety 
Administration’s (FMCSA) processes for correcting and disclosing data problems. 
Consequently, while SafeStat is sufficient for internal use, its continued public 
dissemination and extemal use require prompt corrective action. Improvements in 
the model are important, but getting better data is essential. 
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A draft of this report was provided to FMCSA on December 10, 2003. In its 
comments, FMCSA agreed with our concerns for improving data quality and cited 
a number of improvements already implemented or ongoing to address the 
recommendations in the report. The improvements reported included: 

• hiring a contractor to conduct a new study to revalidate the SafeStat model; 

• implementing an improved system for tracking public challenges to the 
accuracy of SafeStat data; 

• providing SafeStat users with comprehensive information on data limitations; 

• assigning staff to review monthly state reports that address state data quality 
issues and to work with the states to resolve them; 

• establishing goals for completeness, accuracy, and timeliness of data; and 

• making state grant funding contingent on participation in certain data quality 
programs. 

In commenting on the findings in the draft report, FMCSA did not agree with all 
of our assertions as to the impact of data quality problems on SafeStat. 
Specifically, FMCSA commented that the language in the draft report overstated 
the problem of out-of-date census data on SafeStat. FMCSA also disagreed with 
any implication in the report that some motor carriers who are categorized by 
SafeStat as high risk, may be categorized as high-risk carriers only because of the 
existing data problems. 

We appreciate FMCSA’s positive response to our recommendations and have 
revised the final report to recognize corrective actions that have been taken or that 
are ongoing. We do not agree that the language in the draft report overstated the 
problem with out-of-date census data, and we have provided additional 
information on the issue in this final report. 

On the question of whether some carriers may be categorized as high-risk only due 
to the existing data quality problems, we agree with FMCSA that data quality 
problems are more likely to make a high-risk carrier look good. However, we 
continue to maintain that the opposite situation can also occur. Because SafeStat 
scoring involves a relative ranking of one carrier against another, missing data 
may place a lower-risk carrier in a deficient category because data for a higher- 
risk carrier is not included in the calculation. Missing crash data were most 
significant with six states failing to report any crashes for the 6 months analyzed. 
Nationwide, estimates for the underreporting of large trucks involved in crashes 
varied in magnitude with some states underreporting by 60 percent or more and 
other states underreporting by less than 20 percent. 
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The existing data quality problems should not prevent FMCSA from using 
SafeStat as an internal decisionmaking tool. However, while the data used for 
SafeStat calculations are sufficient for internal purposes, if public dissemination of 
SafeStat results is to continue, the data must meet higher standards for 
completeness, accuracy, and timeliness. 

We request that within .30 days FMCSA provide clarifications and target 
completion dates for several planned actions, as noted in the attached report. In 
instances where we are in agreement on the corrective actions and target 
completion dates are provided, the recommendations are considered resolved 
subject to the follow-up provisions of Department of Transportation Order 
8000. 1C. 

We appreciate the courtesies and cooperation of representatives from FMCSA, the 
Volpe Transportation Systems Center, state government offices, and motor carrier 
companies during this audit. If you have any questions concerning this report, 
please call me at (202) 366-1992 or Debra Ritt, Assistant Inspector General for 
Surface and Maritime Programs, at (202) 493-033 1 . 

Attachment 




cc: National Highway Traffic Safety Administrator 
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July 28, 2011 


Comments to the Motor Carrier Safety Advisory Committee 

COMES NOW, the Alliance for Safe, Efficient and Competitive Truck Transportation 
(ASECTT) the undersigned and files this its comments to the Motor Carrier Safety 
Advisory Commitftee (MCSAC) based upon the Notice which appeared in Transport 
Topics on July 4, 2011 and states as follows; 

Petitioner's Interest 


The Alliance for Safe, Efficient and Competitive Truck Transportation is a nonprofit 
corporation formed for the purpose of ensuring a balanced regulatory approach to 
highway safety, ensuring that efficiency and competition is not sacrificed due to over- 
regulation which has no demonstrable safety benefit. 

ASECTT is composed of interested carriers, brokers, shippers and allied industry 
participants which are committed to working with the U.S. DOT and the FMCSA to 
enhance highway safety while confirming that as the regulating body, the Federal 
Government certifies carriers as safe to operate on the nation's roadways, affording 
regulated carriers due process and the shipping public certainty that carriers certified as 
safe by the Agency may be chosen for use based upon routes, rates and services, and 
without vicarious liability concerns under differing and inconsistent state law principles. 

ASECTT calls for a critical analysis of the FMCSA's so-called CSA 2010/SMS 
methodology prior to its implementation in accordance with the statutory requirements 
of the Administrative Procedure Act. Its members are concerned that while SMS 
methodology is a work in progress, portions of it have been released to the public 
without proper vetting, including but not limited to, the most basic scientific and 
statistical studies necessary to justify a nexus between the compliance violations 
measured in each of the so-called 7 BASICS and crash predictability. 

ASECTT questions the viability of replacing objective safety standards applied after 
compliance reviews with percentile rankings and artificial peer groups as a satisfactory 
safety rating methodology. 

ASECTT questions whether any system which arbitrarily concludes that a significant 
portion of the motor carrier industry should be labeled as marginal should be affirmed, 
particularly in light of the effect of SMS methodology on efficiency and competition and 
job creation. 

ASECTT is committed to a thoughtful and critical review of SMS methodology through 
the administrative process, in the court of public opinion and through Congressional 
oversight of the Agency's mandate under the National Transportation Policy with a view 
to ensuring that the benefits of heightened competition envisioned by deregulation of 
the motor carrier industry are not damaged as an unintended consequence of an 
unproven activist safety methodology. 
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Background 

Attached hereto as Appendix A is the article which appeared in Transport Topics to 
which this official comment is directed. Therein, it is reported that the MCSAC has been 
tasked by the Agency "to make sure that the points the Agency assigns to dozens of 
violations under the [CSA] program are fairly weighted so they are an accurate 
predictor of carriers' crash risk. The committee is expected to report back to the 
FMCSA by the end of August." 

MCSAC has been asked by the Agency "not to reinvent the wheel" but to "redefine the 
CSA's controversial carrier safety measurement system and help the agency gain 
industry support for the system that went into operation in December." 

Petitioners submit the MCSAC has been charged with an impossible task. Petitioners 
submit that SMS methodology is systemically flawed and that the MCSAC cannot be 
charged with designing an effective safety fitness determination system in two months 
simply by removing the most obvious warts in the severity weighting schema. 

Adjusting Severity Weightings 

MCSAC has been tasked with the impossible job of adjusting severity weightings to 
reflect carrier safety fitness. The long awaited University of Michigan Study which the 
Agency has touted from the outset as the basis for the alleged safety compliance/crash 
causation link has yet to be released and there is no scientific predicate or basis for 
MCSAC to make informed decisions. 

Some things are obvious, though, even to the untutored. To the Agency's credit it 
recognizes that, notwithstanding its "sophisticated" "statistical regression computer 
analysis and expert review," its violation weighting system remains untethered from 
any realistic measure of safety. After working on violations and algorithms for two 
years, the Agency made 800 changes last August to its safety weighting procedures. 
Scores fluctuated wildly and upon public release of the methodology in December, the 
flaws in the weighting mechanism have become readily apparent and include: 

1. Identifying Crash Preventabilitv . MCSAC cannot correct thi.s glaring error. 
The Agency's attempt to use DataQ is not feasible given its budget because the obvious 
necessity of cailing balls and strikes, with due process, involving hundreds of thousands 
of accidents yearly. How do you avoid crippling overhead and distinguish between 
preventable and non-preventable crashes while establishing due process? 

2. Measuring Paperwork Compliance, Not Fatigue . In the so-called fatigued 
driving BASIC, half of the accumulated points arise from form and manner violations in 
preparing paper logs resulting in improper comparisons of carriers with EOBRs and 
carriers with manual logs. Is MCSAC to recommend that form and manner violations be 
excluded from the Agency's algorithms with respect to fatigued driving, both 
prospectively and retroactively? 
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3. Enforcement Anomalies in the Unsafe Driving BASIC . In the unsafe 
driving BASIC, state enforcement anomalies and the probable cause effect results in 
improper peer group comparisons which cannot be eliminated by merely restructuring 
the points assigned for speeding. Ameliorating the severity of speed warnings does not 
address the inequity of grouping carriers in probable cause states with carriers in 
jurisdictions which write ten times fewer tickets. 

4. Absence of Driver Qualification Data . This BASIC presents wild swings in 
carrier peer group rankings and is predicated largely on the failure of a driver to have a 
medical card on his person - hardly an accident causing event. CVSA is scheduled to 
vote on making failure to have a medical card in a driver's possession an out of service 
event! Is failure to have a medical card in a driver's possession, if the driver is 
medically qualified, a measure of crash likelihood? 

5. Severity Weighting in Vehicle Maintenance Does Not Reflect Critical Safety 
Issues . In the yehicle maintenance BASIC, non-out of serylce yiolations are significant 
point accumulators. On what basis is MCSAC to determine whether missing light bulbs 
on trailer running lights cause crashes? 

Systemic Flaws Which MCSAC Cannot Address 

Petitioners submit that SMS methodology is systemically flawed and cannot be 
remedied by cosmetic changes to severity ratings within artificially created BASICS. 
Among the systemic flaws in SMS methodology, MCSAC cannot address the following: 

(1) Artificial Peer Groups . Carriers are placed into arbitrarily created peer 
groups for the purposes of ranking. No correlation or justification for arbitrarily 
grouping carriers by size, number of miles, or number of incidents for purposes of 
percentile rankings has been shown or justified. (In artificially creating five separate 
peer groups for carriers with 30% straight trucks in August, many OTR carrier scores 
were substantially reduced while regrouped OTR carriers placed in the local "non 
logging" class saw their scores jump over the limbo bars without a single additional 
infraction.) 

Petitioners submit that safety fitness determinations cannot be made by "grading 
on a curve" using a statistical system which arbitrarily assigns unsatisfactory or 
"marginal" safety ratings to carriers regardless of their individual performance or 
improvement. Petitioners submit that such a system can garner neither industry nor 
court approbation. 


(2) Artificially Constructed Limbo Bars . SMS methodology is based upon 7 
defined BASICS, none of which has been shown to have any substantial correlation to 
safety. Furthermore, artificial enforcement thresholds based upon percentile rankings 
have been established which have no proven correlation to safety. It is capricious on 
its face to conclude that a carrier at a 66 percentile ranking in a given BASIC should be 
rated as "marginal" while a carrier rated at 64 percentile in the same BASIC is given a 
"continue to operate" rating. 
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(3) Due Process Concerns . SMS methodology is based upon citations, not 
convictions, and upon total number of crashes without reference to preventability. In 
order to assure data accuracy under the Data Quality Act, it is imperative that there be 
a uniform administrative adjudication process if unscrubbed violations are to ultimately 
result in determining whether a carrier can continue to operate. DataQ does not 
accomplish this result with consistency or predictability. In some instances, 
adjudication of citations are not even considered by state officials. 

(4) State Law Enforcement Anomalies . Although the harshness of state law 
enforcement anomalies may be ameliorated by downgrading warnings and citations, no 
system which assigns safety ratings based on comparing carriers which operate under 
different state regimes can be justified as equal treatment under the law. 

(5) Profiling and Peer Group Creep . In order to obtain sufficient data to rank 
more and more carriers and to selectively target carriers for increased inspections using 
SMS, the Agency has targeted carriers labeled as "bad actors" under its unproven 
methodology for additional inspections. These additional inspections of carriers shifts 
carriers from one peer group to another, resulting in wild swings in carrier percentile 
rankings which have little to do with the actual points accumulated. This systemic flaw 
cannot be ameliorated by changing point allocations. 

(6) Insufficient Data . The Agency is charged with measuring and rating 
483,000 carriers. SMS measured approximately 97,000 carriers in at least one BASIC 
when implemented in December and the numbers for March suggest that the Agency 
has sufficient data to measure at most 19% of the carriers it regulates in any BASIC 
(vehicle maintenance) and less than 5% of the carriers it regulates in 4 of the 
remaining BASICS (cargo, driver fitness, crash and substance abuse). See chart at 
Appendix B. Nothing MCSAC can suggest will address this under-reporting problem or 
result in a comprehensive safety analysis for the missing unscored and unmonitored 
motor carriers left out of the SMS system.' 

(7) The Law of L arge Numbers. An elemental principle of statistics is that 
conclusions about general performance trends can only be accurately predicted based 
upon a large number of reported incidents. No trend lines are possible under SMS 
methodology when predicting carrier performance based upon only a handful of 
inspections, violations or incidents. Over 95% of the carriers regulated by the FMCSA 
are small business enterprises operating less than 5 trucks which are inspected only a 
handful of times per year. In many of the BASICS there are simply no recorded 
violations and a single violation such as the absence of a medical card can result in 
huge percentile leaps. The Agency's own data and the absence of sufficient data to 
measure the vast majority of carriers in the BASIC areas proves that the system 
devised by the Agency is simply statistically inadequate to perform the intended task of 
providing a safety rating, much less a statistically accurate one, of all of the half million 
carriers regulated by the FMCSA. 


' The attached scores for John Davis Trucking Company, Inc., the 67 unit DOT authorized 
carrier who hit the train in Nevada demonstrates poignantly the inadequacy of the Agency's 
collected data. See Appendix C. 
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Changing violation points will not result in filling in the lacuna of data necessary to 
statistically measure carriers or accurately predict performance. When a single 
additional violation in the small carrier grouping can result in 20 or 30 point Jumps or 
going from unrated to marginal or unfit as the result of a single incident, the system is 
tragically flawed and cannot be remedied. 

Maybe the SMS Wheel Does Need Reinventing 

SMS methodology is not the law. Existing regulations under 49 C.F.R. 385 remain in 
place and the motor carrier industry has the enviable record of reducing highway 
fatalities to their lowest numbers In 35 years. SMS methodology has yet to be justified 
as consistent with the National Transportation Policy. No consideration to its effect on 
efficiency and competition has been offered. The correlation between compliance and 
safety has not been demonstrated with respect to the systemic structure of SMS 
methodology, much less the violation ratings. 

The MCSAC should not be used as a lobbying group to convince industry of the merits 
of SMS. 

In Executive Order 13563, President Obama put a freeze on any new rules until the 
effect upon small businesses and competition was analyzed. Moving ahead with SMS 
methodology without this analysis is improper and inconsistent with the Administrative 
Procedure Act. The angst within the shipper and broker community over the vicarious 
liability implications of SMS, although abated by the settlement in NASTC et al, v. 
FMCSA is real and has yet to be addressed by the MCSAC. 

In conclusion. Petitioners submit that adoption of SMS methodology as a new safety 
fitness rating is not a fait accompli which can be cosmetically altered to result in a 
sound, efficient, fair and effective safety rating methodology for 500,000 regulated 
motor carriers. Unmeasured and as yet unconsidered is the effect of the intended 
program upon competition and efficiency within the industry, the shipping public and 
the mandates of the National Transportation Policy. The ambitious deadlines 
established by the Agency for submitting SMS methodology to 0MB, and release for 
public comment strongly suggest that the Agency has not fully considered the issues 
raised in these comments or the devastating collateral damage which implementation of 
SMS methodology will have on the motor carrier industry, the shipping public, and 
small businesses in particular. Please see the attached statements by industry 
members in support of Petitioners' position. 

MCSAC cannot don judicial blinders, ignore these fatal defects and conclude that with 
minor alterations SMS methodology is fit for its intended purpose. It is often charged 
with reflecting the concerns of the industry and assisting the Agency in making good 
policy. 
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Comments in Response to 

“Improvements to the Compliance, Safety, Accountability (CSA) 
Motor Carrier Safety Measurement System (SMS)” 

Docket No. FMCSA 2012-0074 

Submitted by the Alliance for Safe, Efficient and Competitive Truck 
Transportation (ASECTT) 


July 5, 2012 

SELECTED PORTIONS 


SMS Methodology is Systemically Flawed 

Why CSA/SMS Methodology is Not a Significant Improvement Over SafcStat 

Why SMS Methodology is an Inaccurate Reflection of Carrier Safety Performance and 
Prejudices Small Carriers 

Three Studies: 

Wells Fargo, “CSA: Another Look With Similar Conclusions” (July 2012) 

Inam lyoob, “BASIC Scores are Not Valid Predictors of Crash Frequency” 

James Gimpel, “Statistical Issues in the Safety Measurement and Inspection of Motor 
Carriers” 
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IV. Why SMS Methodology is Systemically Flawed 

The systemic flaws in SMS methodology and its percentile rankings of carriers are well known 
yet unaddressed by the Agency. At the Agency’s request, comments on this methodology were 
submitted to its handpicked Motor Carrier Safety Advisory Committee last summer by numerous 
parties, including ASECTT.' At the Small Business Administration Roundtable held on 
February 14, 2012, representatives from OOIDA and ASECTT identified substantial issues as 
well.^ 

These unaddressed issues beg careful, well reasoned answers the following questions: 

1 . LACK OF OBJECTIVE STANDARD. Why should the Agency abandon an 
objective audit, and the due process procedures afforded carriers under current statutes, to 
embrace a safety fitness determination that grades carriers on a curve using percentile rankings -- 
thereby branding innocent carriers as increasingly “high safety risks” regardless of their 
objective performance? 

2. DATA NOT COMPREHENSIVE. How can SMS methodology be touted as a 
“comprehensive safety analysis” when, just as in SafeStat, the vast majority of the carriers the 
Agency oversees have too few data points (infractions or inspections) to be ranked? 

3 . ARBITRARY ENFORCEMENT PERCENTILES. Do the intervention threshold 
percentiles have any value in establishing whether a carrier is ultimately safe or unsafe to operate 
on the nation’s roadways? 

4. CRASH PREVENTABILITY IGNORED. Whether the Agency’s inability or 
unwillingness to address crash preventability so taints SMS methodology and its evaluation of 
carrier performance that, absent a carrier’s right to contest preventability, the direct or indirect 
use of unscrubbed crash data to measure carrier performance is statistically invalid, 

5. LAW OF LARGE NUMBERS. Whether, as Professor Gimpel suggests, the data 
available for use in SMS methodology is insufficient to permit an adequate analysis of small 
carriers. 

6. NO PROVEN PERCENTILE RANKINGS/SAFETY NEXUS. Should percentile 
rankings be used in whole or in part to decide a carrier’s fitness in light of the Wells Fargo study 
and Dr. lyoob’s more comprehensive analysis of individual carrier crash ratios by percentile? 

7. GEOGRAPHICAL ANOMALIES. How can SMS possibly be touted as a 
reliable nationwide indicator of comparative safety performance when SMS data is no better than 
the widely varying enforcement practices of 50 different States plus the District of Columbia? 
(E.g., 5 states account for 43% of the violations recorded in the “Unsafe Driving” BASIC.) 


’ See Exhibit 2 attached hereto, “Comments to the Motor Carrier Safety Advisory' Committee.” 
^See Summary of ASECTT issues presented at that time attached as Exhibit 3. 
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8. IRRELEVANT PAPERWORK VIOLATIONS. Does the Fatigued Driving 
BASIC actually reflect driver crash susceptibility when over 50% of the points result from 
paperwork violations (form and manner and last change of duty status) which are not incurred by 
peer grouped carriers that are not required to maintain paper logbooks? 

9. NON OUT-OF-SERVlCE VIOLATIONS. Does the Vehicle Maintenance 
BASIC accurately measure carrier crash susceptibility when over 50% of the accumulated points 
are assigned to non-out of service items such as trailer lights, brakes and tires? 

1 0. PROPOSED INCLUSION OF FLAWED DATA. Can the dubious validity of the 
Vehicle Maintenance BASIC be improved by including unscrubbed points formerly incurred in 
the securement BASIC, which even the University of Michigan has concluded did not have any 
correlation to safety? 

1 1 . UNTESTED NEW BASIC. Is it proper to develop and include a new seventh 
BASIC for “Hazardous Materials” without thoroughgoing analysis and rulemaking? 

12. PEER GROUP ANOMALY IN HAZMAT. Whether the proposed Hazmat 
BASIC unfairly brands general commodity and intermodal carriers as high safety risks due to 
minor paperwork infractions, without capturing the actual perfonnance of carriers transporting 
more dangerous toxic, flammable, explosive and radioactive material. 

1 3. LACK OF EVIDENCE TO SUPPORT MINOR BASICS. Whether the failure of 
the Agency through the Volpe Center or the University of Michigan to present a study showing 
any strong compliance safety component in Vehicle Maintenance, Driver Qualification, Drug 
and Alcohol or Securement/Hazmat, destroys the marginal utility of measuring these BASICs. 

14. INSUFFICIENT DATA. Whether the Driver Qualification and Drug and Alcohol 
BASICS measure too few carriers to be statistically relevant. 

15. ISOLATED OCCURRENCES’ EFFECT ON SCORES. Whether the most often 
cited violations in Driver Qualification (no medical card in possession, driving on suspended 
license for non-safety reasons, and drug and alcohol testing of missed random test of particular 
driver due to inadvertence) are violations wdth any proven correlation to safety. 

16. SPECIAL PEER GROUP ISSUES. Whether intermodal drayage carriers’ scores 
can possibly be considered accurate in the Vehicle Maintenance BASIC due to profiling and the 
inability of the Agency to hold Intermodal Equipment Providers (lEPs) accountable for proper 
preventive maintenance. 

1 7. PROFILING AND PEER GROUP CREEP. Whether SMS methodology affords 
carriers due process given the effect of profiling through the targeting of carriers under 
inspection and resulting peer group creep. 
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18. DUE PROCESS ISSUES. Whether carriers are denied due process when state 
enforcement officials refuse to acknowledge court dismissal of reported violations by removing 
them from records underlying the BASIC scores. 

1 9. CIRCUMVENTION OF RULEMAKING, Whether the Agency can ignore the 
current statutes and regulations requiring it to make a safety fitness determination under uniform 
and objective standards, and instead publish “Guidance” to shippers and brokers repudiating the 
effectiveness of the Agency’s own safety fitness determination, 

20. PREEMPTIVE EFFECT OF SFDs UNDER SECTION 3 1 144,_Whether the 
Agency’s safety fitness determination was intended by Congress to have preemptive effect, and 
whether the Agency can waive its statutory duties by implicitly suggesting to shippers and 
brokers that they must make independent safety fitness determinations using SMS methodology 
under peril of suits under state law for vicarious liability and negligent selection. 

2 1 . ARBITRARY AND CAPRICIOUS CRITERIA. Whether the monitoring 
thresholds and peer groups established by the Agency behind closed doors are arbitrary and 
capricious. 

22. STATISTICAL FLAWS. Whether the use of “inspection values” at roadside 
targets carriers for inspections, thereby destroying any comparison of carrier performance based 
upon a random statistical analysis. 

23 . WIDE MONTHLY FLUCTUATION OF SCORES, Whether wildly fluctuating 
scores due to peer group anomalies permit any meaningful use of percentile rankings by the 
Agency or shippers and brokers in making a safety fitness determination.^ 

24. EFFECT OF COMPLIANCE REVIEW. Whether a satisfactory safety rating 
based upon a compliance review should render any SMS score based upon prior violations 
irrelevant. 

25. DATA QUALITY ACT ISSUE. Whether the Agency can release percentile 
rankings based on flawed and inaccurate data such as nonpreventable accidents which it knows 
are substantively inaccurate. 

26. EFFECT ON SMALL CARRIERS. Whether the Agency should be touting SMS 
as a fait accompli when it has not analyzed the compliance cost or the effect on efficiency or 
competition. 


^ ASECTT can show ttat a single safct>' event can result in a 40% inciease in a BASIC for a 400 truck fleet, the 
adding or SLibtracling of a truck can result in a 20 point fluctuation in Unsafe Driving, and that small fleets with no 
SMS scores can go from unrated to 80% based upon a single inspection. 
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VI. ARGUMENT - LEGAL AND FACTUAL ANALYSIS 


D. Why CSA/SMS Methodology is Not a Significant 
Improvement Over SafeStat 

On February 13, 2004, the Office of Inspector General of DOT issued a report entitled 
“Improvements Needed in the Motor Carrier Safety Status Measuring System.”^ This report, 
which identified critical flaws in the SafeStat system, was prepared at the request of 
Congressman Petri, Chair of the House Subcommittee with jurisdiction over the FMCSA, and 
resulted in Congress’ directive in SAFETEA-LU that a new comprehensive safety analysis 
program for certifying safety fitness be instituted. 

Eight years in development, the unvetted CSA/SMS methodology made public by the Agency, 
while attempting to remedy the flaws noted by the IG Study in SafeStat, is in reality no more 
comprehensive in its scope or better in accurately predicting high risk carriers. It contains the 
same systemic problems as SafeStat. 

1. The IG Study “found material weaknesses in the SafeStat data reported by states and 
motor carriers and with the [FMCSA’s] processes for collecting and disclosing data problems.”^ 

ASECTT has pointed out similar material weaknesses and data flaws including geographical 
anomalies, under-reporting, profiling, peer group anomalies and inconsistent treatment by states 
of DataQ issues which has similarly not been addressed prior to release of SMS methodology. 

2. The Inspector General concluded, “While SafeStat is sufficient for internal use, its 
continued public dissemination and external use require prompt corrective action. Improvements 
in the model are important but getting better data is e.ssentia!.”^ 

In this regard, ASECTT submits that SMS methodology gets more data, but arguably less valid 
data, than SafeStat. SafeStat measured carriers in four areas - Crashes, Driver, Vehicle, and 
Safety Management. 

SMS methodology has added three additional areas of measurement but its efforts to get more 
comprehensive data have proven counterproductive. Driver Qualification, Drug and Alcohol and 
the soon to be replaced Securement BASIC each measure less than 5%of the Agency’s census 
and have no proven strong correlation to safety fitness performance. 

Moreover, the IG’s directive that “getting better data is essential” has not been carried out. 
SafeStat was predicated on out-of-service violations, yet SMS methodology is based largely on 
non-out of service violations with less of a proven safety nexus. Here are other specific 
examples of ongoing data quality problems; 


"See Executive Summary of Report MH2004-034 attached as Exhibit 9. 

" See U.S. DOT Office of Inspector Genera] Memorandum dated February 1 3, 2004 attached as Exhibit 10. 
^ Exhibit ]0, p. 3. 
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(a) The problem of bad crash data has not been addressed - Over 60% of the reported 
crashes are not the carrier’s fault, yet are included in each carrier performance data. 

(b) Unsafe Driving - with the inclusion of speed warnings and the geographical 
anomaly (5 states write 46% of the violations), the data quality issue in this BASIC remains 
unaddressed. 

(c) Fatigued Driving - Under SMS methodology, over 50% of the accumulated 
points are form and manner or other paperwork violations which are not out of service issues or 
evidence of exceeding the hours of service or fatigue. 

(d) Vehicle Maintenance - Non out of service issues such as tires, brakes and trailer 
lights account for 50% of the points. 

(e) Driver Fitness - An ATA white paper issued in June 2012 concluded of this 
BASIC: 

“Agency officials point to merits of identifying carriers with patterns of violations 
in the [category of Driver Fitness] even though these violations don’t bear a 
relationship to further crash risk.”’ 

Driver Fitness BASIC 



3, While the FMCSA did not agree with the IG’s assertion as to the impact pf data quality 
problems on SafeStat, the IG has continued to maintain that data quality issues should be 
addressed before data of this type is made public: 

“The existing data quality problems should not prevent FMCSA from using 
SafeStat as an internal decision making tool. However, while the data used for 
SafeStat calculations are sufficient for interna! purposes [i.e. determining who to 


’ ATA White Paper, 6/20/2012. 
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audit] if public dissemination of SafeStat results are continued, the data must meet 
higher standards for completeness, accuracy and timeliness.”* 

The Agency has made SMS methodology publicly available and touted its efficacy even though 
shippers, brokers and carriers have shown how publication brands innocent carriers as unfit for 
use. 

In court pleadings and its settlement of NASTC, supra, the Agency initially appeared mindful of 
the IG’s position when it represented that SMS methodology would be used for its own internal 
purposes and was not a new or different safety credentialing standard intended for use by the 
shipping public. However, the Agency’s May lb®" guidance to shippers and brokers stands in 
stark contradiction to the IG’s directive that higher standards for completeness, accuracy and 
timeliness are required. 

SMS methodology has not even been tested under the APA to meet the standard for the 
Agency’s own use. It certainly does not meet the “highest standard” set by the IG Study for 
public dissemination. 

ASECTT can demonstrate that since SMS methodology went public, 51.3% of the carriers 
branded as a high safety risk under SMS methodology have received satisfactory safety ratings 
under existing law and regulations. 

4. Issues as to completeness of the data persist with CSA/SMS. The IG study found 
645,551 active interstate carriers of record in 2003 and that the Agency had sufficient data to 
compute a value in 1 of 4 safety areas for 170,000 carriers. Thus under SafeStat the Agency 
could measure 26% of carriers in at least one of four safety evaluation areas. Eight years later, 
even after adding hundreds of new non-out of service violations as point accumulators, the 
Agency currently computes a value in one or more of the five reported BASICS on only 91,000 
carriers (or 12% of its census). 

Arguably, SMS measures fewer carriers than SafeStat using less credible violations. Y et, the 
branding of carriers is more pronounced. 

The Inspector General concluded, 

“Consequently, while SafeStat is sufficient for internal use, its continued public 
dissemination and external use require prompt corrective action.” (Executive 
Summary, p. 3.) 

“Because carrier safety data and the model’s ranking are publicly disclosed, a 
higher standard of quality must be met to ensure fairness to motor carriers who 
may lose business or be placed at competitive disadvantage by inaccurate SafeStat 
results. FMCSA will need to demonstrate timely improvements if it is to continue 
to publicly disclose carrier results across all SafeStat categories.” (Executive 
Summary, IV.) 


See Memorandum, Exhibit 10, p. 3. 
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The Agency has repeatedly refhsed to consider the consequences of unfairly publicly branding 
carriers under SMS methodology even though carriers’ percentile rankings are subject to wild 
fluctuations which have little or nothing to do with the carrier’s safety performance. Under SMS 
methodology, carriers do not control their destiny. One member of ASECTT which operates 
over 500 trucks states: 

“Last month, the only change in our crash records resulted from a non- 
preventable accident when a car ran into the back of our truck which was stopped 
at a red light. Our scores in “Unsafe Driving” went up 25 points.” 

ASECTT can document numerous other examples involving large as well as small carriers where 
a single misplaced medical card, one missed child support payment, or the addition or deletion of 
a single truck from its census has resulted in radical percentile increases or branding under 
published rankings. 

Clearly, the premature publication of unvetted CSA/SMS methodology together with the 
Agency’s publication of its May 1 d® guidance has exacerbated the problems of SafeStat and has 
not addressed the “competitive disadvantages,” “elemental fairness” and “loss of business 
issues” which in large part sank SafeStat in Congress’ mind. 

SafeStat identified 7,821 carriers for potential audit on the Agency’s A and B list. SMS brands 
approximately 53,000 carriers (or over half the carriers it can rank) as in need of “further 
monitoring” based on an unvetted methodology not certified under the APA as fit for even the 
Agency’s own use. 

Worst of all, the Agency has now ignored the IG expressed concerns about SafeStat and has 
doubled down on the fears of industry. By telling the shipper and broker community that SMS 
methodology has the same merit as its safety fitness determinations, the Agency has placed 
53,000, over 6 times as many carriers at a “competitive disadvantage” threatening each with 
“loss of business.” The Agency “continues to publicly disclose carrier results across five SMS 
BASICS without demonstrating any improvement. Data Quality Act compliance or APA 
approval. 

It has ignored the warnings of the IG report and substituted a new standard to be enforced by 
shippers and brokers abandoning the objective safety fitness standard the Agency is required to 
issue and publish by statute.^ 

In conclusion, after 8 years of development, SMS methodology is not a material improvement 
over SafeStat. It still imfairly brands carriers and its premature publication does not answer the 
concerns noted by the Inspector General in directing that SafeStat be modified or replaced. It is 
time for the Agency to consider some objective new proposal which would meet Congress’ goal 
of a “Comprehensive Safety Analysis” and allow the Agency to make an objective safety fitness 


’ See article by Paul Stewart, “A Commentary: The Perfect Storm: Schramm Decision, FMCSA, and an Impossible 
Duty for Brokers and Third Party Logistics Companies,” published in the Journal of Transportation Management, 
Vol. 22 No. 2 FallAVinter 201 1 attached as Exhibit 1 1 (reprinted with permission). 
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determination of all carriers. ASECTT suggests that the alternative set forth in Section set forth 
in the Gobbell Affidavit attached as Exhibit 7, is an idea whose time has come. 

E. Why SMS Methodology is an Inaccurate Reflection of Carrier Safety 
Performance and Prejudices Small Carriers (Three Studies) 

1. SMS methodology has no proven correlation to safety 

The efficacy of SMS methodology must stand or fall on the Agency’s ability to demonstrate a 
provable nexus between its intricate algorithms and imperfect measurement of roadside 
compliance and safety predictability. 

In advising shippers and brokers to use SMS methodology, the Agency concludes: 

“Internal, external, and independent (University of Michigan’s Transportation 
Research Institute) evaluations have all shown that, of the six BASICs based on 
regulatory compliance (the Crash Indicator BASIC is based on actual crashes), the 
Unsafe Driving BASIC and the Fatigued Driving (HOS) BASIC have the 
strongest relationships to future crash risk.” 

This conclusion has not been proven. The University of Michigan study which the Agency 
repeatedly cites (1) is based on now stale data; (2) only attempts to find a correlation to safety in 
two of the measured BASICs; and (3) is itself predicated on crash data which has a crash error 
ratio of over 60% due to the inclusion of non-preventable accidents in carrier statistics. Until the 
Agency can effectively scrub non-preventable accidents from its database, no statistical analysis 
will have any credibility. 

In a separate study by Wells Fargo, the 200 largest carriers for which there is actually sufficient 
data were measured. No perceptible correlation between safety and SMS percentiles was noted 
in Unsafe Driving or in Fatigued Driving, the two BASICs the Agency proclaims as most 
definitive. The Wells Fargo Study concluded, “Quite simply, we found very little relationship 
(i.e., not statistically significant) between Unsafe Driver or Fatigued Driver scores and actual 
Accidents per Power Unit.” 

Months after release of the Wells Fargo study, the Agency attempted to re-substantiate the 
University of Michigan study in a paper devoted largely to touting the benefits of progressive 
intervention entitled “Review of Wells Fai'go Equity Research Report on Compliance, Safety, 
Accountability.” Its defense of that study is based upon two charts which average the crash 
ratios of all rated carriers at each percentile level. Although the Agency claims the result 
contains data on all measured carriers, in fact, it shows an average trend line which is no 
predictor of the crash susceptibility of individual carriers. Conclusions about individual carrier 
performance cannot be reached by percentile averaging of averages. 
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2. Three recent studies challenge SMS methodology 

Whether under rulemaking, under the APA, or in a judicial proceeding under Daubert v. Merrell 
Dow Pharm., Inc., 509 U.S. 579 (1993), a proponent of any hypothesis relying upon statistical 
data must submit the studies and design plan for peer group review and criticism. In its 
interactive program to create rulemaking by consensus, the Agency has ignored the criticism of 
its own Motor Carrier Safety Advisory Committee with respect to the prejudicial branding of 
carriers by SMS methodology and has not properly submitted its data and conclusions for critical 
review and assessment. 

Attached as Appendices A, B and C are three statistical analyses which call into question the 
Agency’s basic premise that its complicated methodology accurately predicts carrier safety 
performance. Unlike the UMTRI, Volpe and Agency generated studies, these three documents 
focus on the effect of SMS methodology on individual carriers, not percentile averages and trend 
lines. 

Appendix A is a second Wells Fargo study released July 2, 2012 entitled “CSA - Another Look 
With Similar Conclusions” which recorrfirms the findings of the earlier Wells Fargo study based 
upon a more extensive analysis of carriers measured under SMS methodology. The fact that the 
Wells Fargo studies could not verify the underlying assumptions of SMS methodology is fatal to 
any possible ratification of the program under the Administrative Procedrtre Act. 

Appendix B is a study performed for ASECTT by Inam lyoob, PhD entitled “BASIC Scores are 
Not Valid Predictors of Crash Frequency” which shows the distribution of crashes per vehicle 
mile using the Agency’s database for individual carriers in the two acute BASICs of “Unsafe 
Driving” and “Fatigued Driving”. 

An examination of the study demonstrates that FMCSA’s data cannot be used to predict the 
crash performance of individual carriers, even though the FMCSA claims SMS scores are 
correlated to the average crash frequency of hundreds of carriers at each percentile integral. 
Consumers of freight transportation do not select “average” carriers, they select individual 
carriers and the Agency study offers no proof that SMS methodology is a predictor of individual 
carrier safety performance at any percentile level. According to Dr. lyoob: 

“I can’t see any useful purpose in averaging the crash data of hundreds of carriers 
in each of 1 00 different percentiles and then calculating a regression of the 
average values. *** The purpose of regression analysis is to explain variation. 

Averaging hundreds of carriers at each percentile eliminates most of the variation 
in the data. It is not statistically accurate to say the SMS methodology and BASIC 
percentile scores are an accurate predictor of carrier safety predicated upon the 
crash data the Agency uses to justify its conclusions. 

“Logically, unsafe driving and driver fatigue do impact crashes. However, the 
way the SMS BASICs Unsafe Driving and Fatigued Driving are captured, 
calculated and interpreted by FMCSA does not show any correlation to crashes. 
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Hence usage of SMS data for carrier selection will unduly favor some and 
penalize others, and thus should be avoided ” 

Appendix C is a paper entitled, “Statistical Issues in the Safety Measurement and Inspection of 
Motor Carriers” by James Gimpel, PhD, University of Maryland, which seriously challenges the 
efficacy and usefulness of SMS percentile rankings to predict carrier safety. Professor Gimpel’s 
study is the first serious treatment of the structure of SMS methodology, its collection methods, 
systemic statistical errors and variables ignored in previous analyses. Importantly, the lyoob and 
Gimpel studies substantiate and reconfirm the Wells Fargo conclusions across the broad 
population of small carriers measured under SMS methodology. These studies poignantly 
demonstrate the absence of sufficient, adequate and reliable data for the vast majority of small 
business enterprises which make up the motor carrier industry. The resulting wide variations in 
individual crash ratios at each percentile ranking for the two reported acute BASICs is fatal to 
the use of SMS methodology as anything more than a heuristic tool for monitoring by the 
Agency. It does not result in a system which either the Agency or a deputized shipper and 
broker community can or should consider in making safety fitness determinations. 
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Wells Fargo, “CSA: Another Look With Similar 
Conclusions” (July 2012) 

Inam lyoob, “BASIC Scores are Not Valid Predictors of 
Crash Frequency” 

James Gimpel, “Statistical Issues in the Safety Measurement 
and Inspection of Motor Carriers” 
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• We continue to find the FMCSA’s Compliance, Safety, Accountability (CSA) safety 
program problematic. Based on our research, we do not believe stakeholders 
should rely on CSA BASIC scares as an indicator of carrier safety performance or 
future cradi risk. Following our 11/4/11 report ("CSA: Good Intentions, Unclear 
Outcomes") and a formal response from the FMCSA (they disagree with many of 
our findings), we have expanded oui carrier dataset to the 4,600 largest Nor^ 
American (NA) trucking companies from the 200 we used in our n/4/11 report. 
This 4,600 carrier dataset indudes companies with a minimum of 25 trucks and 
those that have received a minimum of 50 inspections. In our view, this dataset 
enables us to capture both large and smaller carnets as well as to ensure that the 
prescribed regulatory measures are represented and analyzed. In summary, the 
findings from the larger dataset strengthens our conviction in our earlier findings 
(i.e., there is no meaningful statistical relationship between "poor" BASIC scores 
and accident incidence) and also demonstrates even greater dispersion in the 
intended results and unintended consequences of the CSA methodology. 

' While most of the carriers in our coverage universe are in compliance, in our 
analysis, we identified several important inconsistencies. We found a wide and 
somewhat unexplainable range of inspection frequency among carriers. In turn, 
because inspection frequency affects productivity and since only one-third of 
vehicle inspections are of violations, a potential "negative feedback loop” may 

be created. Lastly, while surveys suggest that both large and small carriers have 
applied resources tcpwards CSA compliance, it is difficult for us to as?w>-’K how 
shippers, drivers, insurance providers, etc. are treating the vast number of 
carriers without a BASIC score. We are left to wonder if non-rated carriers will be 
"shunned” and thetely benefitting our universe, or will stakeholders seek to avoid 
the ambiguities of the prescribed ranking methodology and punish our carriers? 


Please see page 18 for rating definitions, important disclosures and 
required analyst certifications 

WeUs Fargo S^urities, LLC does and seeks to do business witii companies 
covered in its research reports. As a result, investors should be aware that 
the firm may have a conflict of interest tiiat could affect the ohjectivity of the 
report and investors should consider this report as only a single farior in 
making theirinvestment decision. 
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Background 

The Federal Motor Carrier Safe^ Association (FMCSA) introduced the nationwide CSA (Compliance, Safety, 
Accountability) safety program in December 201Q. We beKeve the intent of the program was to reduce crashes, 
injuries and fetah'ties by utilizing a broader and more comprehensive data set to measure carrier and driver 
safe^. In turn, this data could be used by FMCSA and carriers to take corrective action and to allow FMCSA to 
focus its resources on the more troublesome ^friers and drivers. We believe the idea was to identify behaviors 
that were thought to lead to acddents and to proactively address those behaviors before accident occurrence. 

The FMCSA collects data in order to assign a composite score in seven categories, five of which are made 
public. Each cat^ory has numerous subcategories that are each prescribed severify weights. The aggregate of 
these weights results in a BASIC (Behavior Analysis and Safety Improvement Categories) score for each 
category. Each BASIC has a corresponding 'limit* threshold wherdjy, if a carrier breaches, corrective actions 
must be taken to remedy the violations. Serious or persistent violations can result in enforcement actions 
against either carriers or drivers. There are as many as 695 possible violations that CSA can capture. 

In our 11/4/11 report, we examined the correlation between BASIC scores and accident incidence, which we 
measured on the basis of number of power units and million mOes driven. We found no meaningful statistical 
correlation between BASIC scores and accident incidence. In that report we made several assertions as to why 
we believed BASIC scores may not be a good indicator of carrier safefy and why there was little correlation 
between actual accident incidences. On 3/16/12, the FMCSA issued a report directly addressing the findings in 
our report. We believe the report can be accessed at httn: / /csa.fincsa.dot.gov and we encourage readers to 
understand FMCSA’s position on these important matters. Further, now that the program has been 
implemented and running for some time, we would welcome a thorough independent statistical review of all 
the (arrieis in the FMCSA database that goes beyond our 4,600 carrier dafeset. 

Another Look And Similar Conclusions 

In an effort to ensure authenticity of our previous results and in light of some disagreement with our 
assessment, we felt it was important to broaden our dataset. Moreover, we increasingly find shippers, the legal 
and insurance professions, among others, struggling to understand how they should or could use CSA in their 
unique capacities. In our view, investors should understand the implications of this dynamic. 

The FMCSA grants carriers regulatory authority to operate; there are no regulations that require shippers to 
utilize CSA in carrier selection. The FMCSA continues to publish Carrier Safety Ratings as “Satisfactory”, 
“Conditional” or “Unsatisfactory". In theory, therefore, it should be simple enough for a shipper to make a 
carrier safety decision based on the three FMCSA cat^ories. Nonetheless, we find ^at shippers are using CSA 
in their carrier assessments even as they struggle to understand the legal implications of this. We note &at a 
Qa 2012 Quarterly Expectations Survey by Transport Capital Partners found that 72% of their survey 
respondents reported at least some of their customers were concerned about CSA scores, which seems to 
confirm our observations. However, we find shippers and brokers struggling with the legal implications of 
using a carrier with, for example, a “Satisfactory Carrier Safety Rating but an “Above Threshold” “Unsafe 
Driving BASIC”. What are the ramifications if that carrier is subsequently involv'ed in an accident? 

Overall, we find the CSA program and BASIC scoring methodology troubling for the following several reasons; 

1. We do not find any meaningful statistical correlation between BASIC scores and actual accident 
incidence measured on the basis of miles driven or number of power units in our 4,600 carrier 
dataset, 

2. We find several aspects of data collection and BASIC sa>ring flawed, or potentially misleading, 

3. We find it rather ambiguous of the FMCSA to assign petcentOe rankings and thr^old maximums to 
carriers in several BASIC categories but then leave open the interpretation of the carrier’s overall 
safety performance to stakeholders (drivers, shippers, insurance providers, shareholders, employees), 

4. Systems such as the Inspection Selection System (ISS) prompt more frequent inspections for carriers 
with high BASIC scores but two-thirds of inspections result in violations potentially creating a 
“negative feedback loop”. More troubling, in our view, is the disjjarity between State enforcement 
protocols. 

Given the above, and because a large number of carriers are not even scored in the BASIC system or are only 
scored in one BASIC category, we are left to wonder if non-rated carriers will be "sbunned" thereby benefitting 
the larger carriers in our research universe, or will the reverse occur as stakrfiolders seek carriers with no 
BASIC scores and therefore less ambiguity? 
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No Meaningful Statistical Relationship In Our Larger Dataset 

We increased our dataset from the n/4/11 report to mote dosely align with regulatory agencies demonstrated 
sample sizes, although we wanted, to remain cognizant of the nature of our analysis. We are trying to assess if 
the new regulatory methodologies are, in fact, indicative of crash/safety performance. We recognize that 
investors are interested in carrier Mfety as it relates to costs, reputation and market share implications. 
Smaller carriers tend to be heavily represented in our 4,600 carrier dataset, which reflects the fi^mented 
nature of the trucking industry. 

The FMCSA refers to attempts at identifying and resdving “systemic” safety problems, which we believe is 
most important considering our trucking coverage universe and investor profile. While there is a tremendous 
amount of individual driver data available because of the fragmented market, there is a much smaller set of 
data available for carriers with 50 or greater inspections and a minimum of 25 vehides in the fleet We chose 
these mitigating variables to first ensure that there vrere enough inspections to accurately represent a carrier’s 
safety and also to identify if “systemic” issues are identified (25 power units seems like a reasonable fleet size to 
incorporate “^stemic” safefyprograms and also gave us a large enough sample set). 

In our view, “too few” inspections (either favorable or unfavorable) attached to a single carrier represented 
insufficient data to accurately assess a methodology. Indeed, data fewer than 20 observations is often not 
considered reliable for statistical analysis. Limiting our data to those mitigating variables yielded a 4,600 
carrier dataset, which we feel is comprehenrive enough to make broad-based market assertions, particularly as 
it pertains to our coverage universe and investor focus. 

In the FMSCA dataset as of March 2012, there were roughly 326,000 carriers of which 90,000 carriers had an 
SMS percentile score. However, there were 235,000 carriers who had zero scores and only roughly 42,000 who 
had 20 or more inspections. In other words, only approximately 13% of the carriers had the number of 
inspections (at least 20) that provide a sufficient number of observations (statistkally speaking). This is a 
certain problem that stakeholders may have with CSA; only a small portion of the carrier population is rated. 
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In the 3/14/32 FMCSA, report a University of Michigan Transportation Research Institute (UMTRl) finding is 
cited showing a crash rate of 4.94X for carriers exceeding “any BASIC” compared to 2.09X for carriers 
exceeding "no BASIC”. However, based on the chart above we have a ^rong suspicion that the 428,966 carriers 
with "no BASIC” violation in the UMTRl study very likely had too few inspections to register a BASIC. In other 
words, they were not necessarily safer. It is more likely th^ had just not received enough inspections to 
register a BASIC score. A lack of inspection data and a statistically valid rate of inspections (i.e., at least 20) 
causes us to doubt the validity of the assertion that carriers above “Any BASIC Thresholds" were much more 
likely (4.94X vs. 2.09X) to have accidents as compared to carriers “Exce^ing No BASICs”. While it may be easy 
to compare 4.94X to 2.09X, we think the conclusion is misleading unless there were statistically sufficient 
inspection rates across the observable BASIC behaviors. 

If CSA BASIC scores were measuring the correct behaviois we would expect an identifiable relationship with 
crash rates and threshold CSA BASIC scores. We have not found those relationships. In the chart below we 
summarize the results of our carrier study. In the Unsafe Driving and Driver Fitness BASICs we observe only 
negligible differences between accident rates between “Above Threshold” and "Below Threshold” carriers. In 
the Vehicle Maintenance and Fatigued Driving BASICs we see a high^ rate of accident incidences between 
"Above” and “Below” carriers. This suggests to us that the und^lying components of Vehicle Maintenance and 
Fatigued Driving may have more relevance to safety than those in the Unsafe and Fitness categories. However, 
we do not believe they are meaningfully different as it relates to crash rate predictability. 



Note: Values are statistical median 
Source: FMCSA, Wells Fargo Securities, LLC 


Inspections tend to be triggered by a number of events. First, there are post-accident inspections. Second, 
enforcement agencies use systems such as ISS and the Aspen roadside inspection programs to identify carriers 
that have a violation history. Alternatively, in States such as California and New York that do not use Aspen, 
inspections are often prompted by either “observable defects" or “probable cause”, such as speeding or 
following too close. As we discuss later in this report, “probable cause” restraints appear to prompt certain 
behaviors at the enforcement level. 

We also ran a correlation analysis between the four BASIC categories and acddent incidence on a mileage and 
per power unit basis. In the chart below we summarize our findings. We found the correlation between scores 
and crash rates to be weak or nonexistent in each of the categories. In other words, “above threshold" carrier 
rankings did not offer a statistically different view on crash rates when compared to “^elow threshold” carriers. 
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No'c Values ore stdcistical median 
Source: FMCSA, Wells Fargo Securities, LLC 


Data Collection And Scoring 

In the 3/14/12 FMCSA report, a UMTRI analysis is cited as showing a high statistical relationship between 
crash rates (per 1,000 power units) and Unsafe Driving BASIC {R*=o.66o9) and Fatigued Driving Basic 
(R®=o. 8276). We do not have access to the underlying data and we note the data vras from a larger dataset than 
ours although fiom years 2008 and earlier. Moreover, it appears the correlation analysis was run after a 
carrier was first grouped with other carriers who had similar percentile rankings. Accordingly, the UMTRI 
dataset of 42,595 carriers in the Fatigued Driver BASIC was reduced to a final dataset of 100. Simply, a carrier 
that vtras dose to the mark was put in the “1% grouping”, and so on. We could not find any statistical 
rationale for grouping carrieis into percentiles. Indeed, the purpose of regression analysis is to explain 
variation. Conversely, we ran our analysis using each individual carrier’s BASIC scores against each individual 
carrier’s crash rates. We found very low R^ results and no meaningful relationships. A study by Inam lyoob 
(PhD in Engineering; Director of Engineering at Tran$place.com) ba^ upon the underlying data (i.e., not the 
consolidated percentiles) from the uSlTRI study obtained from I^CSA also not able to find a correlation. 
In the Transplace study, the UMTRI correlations did not hold when the carriers were ungrouped from 
percentOe ranldngs. 

We believe one of the main challenges is that CSA is a Federal program but violations and inspections are 
completed at the State level. We have found that States have a wide varied of enforcement and inspection 
protocols and an individual carrier’s exposure to particular States has the dbtinct possibility of influencing the 
BASIC scores, in our view. Moreover, the quality of State reporting on inspection data and crash reporting 
varies to such a degree that the FMCSA actually rates Stales as “Go«5d”, “Fair* or “Poor” on the completeness, 
timeb’ness, accuracy and consistency of State-reported crash and roadside inspections. The UMTRI data was 
from the CSA Op-Test Model using 2008 and earlier data from four test States (Colorado, Georgia, Missouri, 
and New Jersey). Montana and Minnesota were added later. A February 2008 “snapshot” listed 26 States as 
“Good” (including the original test State of Colorado), 14 States as “Fair” (including the origirial test States of 
Georgia and Missouri) and 8 States “Pc»r” (including the original lest State of New Jersey). 

We find several aspects of the crash reporting particularly troubling. First, is the admission by FMC 5 A that 
States have varying degrees of "completeness, timeliness, accuracy and consistency” of crash reporting. Crash 
data seems like the most important piece of information in the entire CSA equation. Secondly, carrier crashes 
are recorded for purposes of CSA whether or not the carrier was at fault. We do not have access to the data that 
shows the large truck at-fault rate per se. However, looking at other data suggests that large trucks are often 
not at fault. According to a 2009 review of large truck crashes, the FMCSA notes that collisions with another 
tran^ort vehicle was behind 75% of fatal crashes and 67% of nonfatal crashes involving large trucks. Notably, 
in rear-end fatalities passenger vehicles struck large trucks approximately four times more often than large 
trucks struck passenger vehicles. In head-on fatal crashes the passenger vehicle crossed the center line at 
nearly five times the rate that the large trucks did. We do not mean to imply that a passenger vehicle is 
necessarily at fault when they rear-end a large truck. Rather, we think it is at least plausible to assume that an 
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important percentage of the crash incidences captured in CSA are not the feuit of the large truck. We note that 
the crash rates in iheUMTRI study did not exclude no-fault aoadents; thereby indirectiy assigning 10096 of the 
fault to the large truck. 

Truck driver and carrier behaviors have been assigned certain severity weights that were derived by 
quantitative analysis based on historical crash and roadside data. But the crash data is surely not the fault of 
the carrier 100% of the time, and therefore, we have to question the validity of the weighting. This may be at 
the very heart of the problem. If trucking behaviors were modeled against crashes and not all of the crashes 
were the feult of the driver or the carrier, yve wonder how the behavioral assessment can be accurate. This may 
explain why BASIC violations have not corresponded to crash rates, in our vfew. 



Passenger 

Large Truck Crossing Center Median (Head-On) 
Passenger Vehicle Crossing Center Median (Head-On) 
Large Truck Striking Passenger Vehicle (Other) 
Passenger Vehicle Striking Large Truck (Other) 

Other Collision 


Source; National Highway Traffic Safety Administration, fatality Analysis Reporting System (PARS) 

As we discussed in our 11/4/11 report, we found disparity among inspeclion protocols and enforcement 
behaviors that vary by Stale and are unexplainable by measures such as traffic density or even carrier 
behaviors. For example, Vigillo LLC, a leading consulting firm in the field, found that Indiana accounts for 
35.5% of all nationwide “Unsafe Driving BASIC” violations for exceeding the posted speed by 1-5 miles per 
hour. As we understand it, Indiana requires “probable cause” for an inspection. In another example, within the 
“Fatigued Driving BASIC” Arizona and Oregon captured 40.7% of the nationvyide occurrences of “false 
logbook” violations. Other examples are highlighted below. We highlight the ^verity weights of each. 



Collateral Damage 

While we believe continuous safety improvements should remain a primary focus of the freight transportation 
industry, particularly highway safety, the unintended consequences of CSA should also be addressed. We find 
commercial relationships are being affected and direct and indirect costs are increasing. We have already 
concluded that increased inspections may lead to higher BASIC scores because only one-third of all inspections 
are riolation free. We worry that shippers making carrier selection decisions based on publicly available BASIC 
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scores could potentially discriminate against certain carriers due to that carrier BASIC scores. We note that 
States with sea ports tend to have higher inspection rates as compared to non-port States, such that a carrier 
operating in a port area may tend to have scores that are not direcdy comparable to a carrier operating in a less 
inspection intensive State. 

Further, insurance companies are using BASiCs as benchmarks for risk evaluation and assigning premiums 
based on scores. Fundamentally, we support a safety monitoring system and the insurance implications one 
would bring, unfortunatefy we feel the CSA methodolc®* is problematic as it stands by inaccurately assigning 
poor scores to otherwise safe carriers. 

Finally, the direct and indirect costs associated with comidiance tend to favor larger more sophisticated 
carriers and appears to be somewhat inequitable to the smaller operators. We note that in our 4,600 carrier 
dataset “small” carriers (less than 100 povrer units) tended to be inspected at twice the rate as larger carriers. 

While we do believe safety and risk management are at the ibrehront of trucking manager’s focus, the 
introduction of Pre-Screening Programs and other regulatory initiatives have both a direct dollar cost and 
labor/hour commitment. Given the rixed cost nature of the programs and the much higher expense/employee 
characteristics of the smaller carrier, a distinct ad'vantage is o&red to the large carrier as the costs and 
labor/hours can be accrued to both a larger fleet and larger employee base. 

Lastly, we believe that the FMCSA has put significant resources behind the CSA program and substantial 
efforts have been put forth to improve highway safety. However, our analysis of the data continues to suggest 
that CSA BASIC scores may not be a reliable indicator ofcarrier safety or future crash risk. 



Fleet Size Comparison 


Number of Number of Inspection per Inspection per 
Carriers Power Units mm miles Power Unit 



Total: 4,601 Median: 


1.205X 

l,509x 

1.645X 

1.892X 

2.095X 

2.930X 

2.193X 


.589x 

.876x 

l,026x 

1.225X 

l,529x 

2.292X 

1.587X 


Source: FMCSA, Wells Fargo Securities, LLC 
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Supporting Charts 


As an example of the p^ob]en^s that we found with CSA BASIC scores, in the chart below we note that ODFL, 
WERN and MRTN each of similar crash rates (accidents per mUnon miles). However, the "Unsafe Driving 
BASIC” varies greatly by each carrier. 



Using the same three carriers in the example below, we note WERN and MRTN have relatively low “Fatigued 
Driving BASIC” scores but above-peer crash rates. 



la the chart below we note that JBHT has a crash rate modestly above ABFS and KItJX yet the latter two 
carriers have much higher “Unsafe Driving BASIC’ scores. 
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In the chart below we highlight that two of L5TR’s operating compani^ were above the “Fatigued Driving 
BASIC” threshold but LSTR companies have among the lowest crash rates among peers. 

I Top 20 N.A. Trucking Companies . ; 
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Carriers Above Unsafe Driver BASIC 
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Required Disclosures 


To view price charts for all companies rated in this document, please go to 
https:/ /wvsw.weilsfargo.coin/research or write to 
7 Saint Paul Street, ist Floor, R1230-011, Baltimore, MD 21202 
ATTN: Research Publications 

Additional Information Available Upon Request 


I certify that: 

1) Ail views expressed in this research report accurately reflect my personal views about any and all of the subject securities or 
issuers discussed; and 

2) No part of my compensation was, is, or will be, directly or indirectb^, related to the specific recommendations or views expressed 
by me in this research report. 


18 




166 


WELLS FARGO SECURITIES, LLC 

CSA; Another Look With Similar Conclusions EQUITY RESEARCH DEPARTMENT 


• Wells Fargo Securities, LLC maintains a market in the common stock of Knight Transj)ortation, Inc., Heartland Express, Inc., 
J.B. Hunt Transport Services, Inc., Swift Transportation Co., Old Dominion Freight Line, Inc., Wemer Enterprises, Inc., Con-w'ay 
Inc., Arkansas B^t Corp., FedEx Corp., United Parcel Servfce, Inc., CH. Robinson Worldwide, Inc., Landstar System, Inc., Hub 
Group, Inc. 

' Wells Fargo Securities, LLC or its affiliates managed or comanaged a public offering of securities for Ryder System, Inc. within 
the past 12 months. 

Wells Fargo Securities, LLC or its affiliates intends to seek or expects to receive compensation for investment banking services in 
the next three months from Ryder System, Inc., United Parc^ Service. Inc., FedEx Corp., Arkansas Best Corp., Old Dominion 
Freight Line, Inc., Swift Transportation Co. 

Wells Fargo Securities, LLC or its affiliates received compensation for investment banking services from Ryder System, Inc. in the 
past 12 months. 

Weils Fargo Securities, LLC and/or its affiliates, have benefidal ownership of i96 or more of any class of the common stock of 
Landstar System, Inc., C.H. Robinson Worldwide, Inc., Arkansas Best Corp., United Parcel Service, Inc. 

Ryder System, Inc. currently is, or during the i2-month paiod preceding the date of distribution of the research report was, a 
client of Wells Fargo Securities, LLC. Wells Fargo Securities, LLC provided investment banking services to Ryder System, Inc. 
Ryder System, Inc,, FedEx Corp., Arkansas Best Corp., Kniglit Transportation, Inc. currently is, or during the i2-month period 
preceding the date of distribution of the researchreport was, a client of Wells Fargo Securities, ILC. Wells Fargo Securities, LLC 
provided noninvestment banking securities-related services to Ryder System, Inc., FedEx Corp., Arkansas Best Corp., Knight 
Transportation, Inc. 

Swift Transportation Co,, Old Dominion Freight Line, Inc. currently is, or during the i2-month period preceding the date of 
distribution of the research report was, a client of Wells Fargo Securities, IXC. Wells Fargo Securities, LLC provided 
nonsecurities services to Swift Transportation Co., Old Dominion Freight Line, Inc. 

Wells Fargo Securities, LLC received compensation for products or services other than investment banking services from Old 
Dominion Freight Line, Inc., Swift Transportation Co., Knight Transportation, Inc., Arkansas Best Corp., FedEx Corp., Ryder 
System, Inc. in the past 12 months. 

Wells Fargo Securities, LLC or its affiliates may have a significant financial interest in Ryder System, Inc., C.H. Robinson 
Worldwide, Ina, Landstar System, Inc., Hub Group, Inc., FedEx Corp., United Parcel Service, Inc., Arkansas Best Corp., Con-way 
Inc., Wemer Enterprises, Inc., Knight Transportation, Inc., J.B. Hunt Transport Services, Inc., Heartland Express, Inc., Swift 
Transportation Co., Old Dominion Freight Line, Inc. 
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ABFS: Our estimates are premised on a recovery in pricing in 20J2. Absent an improvement in pricing our estimates will not likely 
be achieved. ABFS has a higher cost structure than union and non-union peers, which could keep the company at a competitive 
disadvantage. 

CHRW: Our outlook suggests that truckload pricing wiB ccmtinue to increase into 2012 due to jjersistent capacity constraints. 
Periods of tighter capacity can create challenge for brokets like CHRW in the event they can not pass along higher costs to their 
customers in a timely manner. We believe CHRW valuation reflects above-cycle growth ejqjectations that may not be realized. 

CNW: Our estimates are premised on a recovery in pricing in 2012. If pricing does not improve as we expect, our earnings 
estimates would not likely be achieved. CNW appears to be at the early stages of a turnaround but further productivity 
improvements are needed to achieve our estimates. 

FDXj Our estimates are premised on yield improvement in Express and Freight, which have historically been cyclical. FDX 
volumes are susceptible to global trade and international airfreight activi^. Further, broad fuel prices swings can have a material 
effect on earnings. 

HTLD: Our estimates are premised on improved in pricing in 2012 and modest fleet expansion. HTLD’s customer concentration 
may create hurdles to achieve pricing gains. If pricing does not improve as we expect, our earnings estimates would not likely be 
achieved. 

HUBG: Our estimates are premised on a recovery in pricing in 2012. If pricing does not improve as we exjject, our earnings 
estimates would likely not be achieved. HUBG’s truck brokerage margins tend to be adversely affected during periods of tightening 
capacity, which the industry apjjearsto be now facing. HUBG’s recent brokerage acquisition entails various integration risks. 

JBHT: Our estimates are premised on a pricing recovery in 2012. If pricing does not improve as expected, our estimates and 
valuation range would not likely be achieved. Our estimates are also reliant on operational progress and intermodal margins 
stabilizing, which may not occur. 

KNX: Our estimates are premised on continued price recovery in 2012. If pricing recovery does not continue, our earnings 
estimates would not likely be achieved. KNX has been making strategic investments in relat^ business which may or may not 
achieve desired results. 

LSTR; LSTR’s relatively high exposure to the industrial sector can present a risk or an opportunity depending upon the rate of 
recovery. LSTR must continue to recruit and retain high-production agents in order to achieve our revenue and earnings growth 
forecasts. 

ODFL: Our estimates are premised on continued pricing gains in 2012. If pricing does not improve as we expect, our earnings 
estimates would not likely be achieved, placing downward pressure on the shares. ODFL faces encroachment in its core market by a 
variety of competitors who often use price as a means to capture market share. 

R: Despite the contractual nature of the business, Ryder is still subject to cyclical swings in customer volumes. As such, Ryder 
would not likdy achieve our estimates if cnstomer volumes turn down. Ryder must renew i6~20% of its lease fleet annually, which is 
subject to cyclical market conditions. 

SWFT: Our estimates are dependent on improved pricing in 2012. If industry capacity constraints ease of if shipment demand were 
to contract our estimates would not likely be achieved. SWFT maintains above-peer financial leverage, which may place limitations 
on expansion opportunities. 

UPS: Our estimates are premised on continued yield improvement above cost inflation, modest volume growth, and relatively 
Stable fuel prices. The proposed TNT acquisition is subject to regulatory approval and various integration risks. 

WERNs Our estimates are premised on a recovery in pricing in 2012. Further, recent cost-cutting efforts appear to have reduced 
cyclical exposure. If these cost-cutting eftorts turn out to be unsustainable, our estimates would not likely be achieved. 

Wells Fargo Securities, LLC does not compensate its research anah^s based on specific investment banking transactbns. 
Wells Fargo Securities, LLC’s research analysts receive compensation that is based upon and impacted by the overall profitability 
and revenue of the firm, which includes, but is not limited to investment banking reven ue. 

STOCK RATING 

a=Outperform: The stock appears attractively valued, and we believe the stock’s total return will exceed that of the market over the 
next 12 months. BUY 

2»Market Perform: The stock appears appropriatdy valued, and we believe the stock's total return will be in line with the market 
over the next 12 months. HOLD 

gsUnderperform: The stock appears overvalued, and we believe the stock's total return will be below the market over the next 12 
months. SELL 

SECTOR RATING 

0=0verw«ght: industry expected to outperform the relevant broad market benchmark over the next 12 months. 
M=MarketWeight: Industry expected to pe rf or in in-line with the relevant broad market benchmark over the next 12 months. 
U=Underwcight: Industry expected to underperform the relevant broad market benchmark over the next 12 months. 

VOLATILITY RATING 

V = A stock is defined as volatile if the stock price has fluctuated by +/-20% or greater in at least 8 of the past 24 months or if the 
analyst expects significant volatility. All IPO stocks are automatically rated volatile within the first 24 months of trading. 
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As of: July 2, 2012 

49% of companies covered by Wells Fargo Securities, LLC 
Equity Research are rated Outperform. 

49% of companies covered by Wells Fargo Securities, LLC 
^uity Research are rated Market Perform. 

2 % of companies covered by Wells Fargo Securities, LLC 
Equity Research are rated Underperform. 


Wells Fargo Securities, LLC has provided investment banking 
services for 39% of its Equity Research Outperform-rated 
companies. 

Wells Fargo Securities, LLC has provided investment banking 
services for 31% of its Equity Research Market Perform-raled 
companies. 

Wells Fargo Securities, LLC has provided investment banking 
services for 15% of its Equity Research Underperform-rated 
companies. 


Important Information for Non-U.S. Recipients 

££A - The securities and related financial instruments described herein may not be eli^ble for sale in all jurisdictions or to certain 
categories of investors. For recipients in the EEA, this report is distributed by Wells Fargo Securities International Limited 
(“WPSIL’T WFSIL is a U.K. incorporated investment firm authorized and regulated by the Financial Services Authority. For the 
purposes of Section 21 of the UK Financial Services and Markets Act 2000 (“the ActO, the content of this report has been approved 
by WFSIL a regulated person under the Act. WFSIL does not deal with retail clients as defined in the Markets in Financial 
Instruments Directive 2007. The FSA rules made under the Financial Services and Markets Act 2000 for the protection of retail 
clients will therefore not apply, nor will the Financial Services Compensatioo Scheme be available. This report is not intended for. 
and should not be relied upon by, retail clients. 

Australia - Wells Fargo Securities, LLC is exempt from the requirements to hold an Australian financial services license in respect 
of the financial services it provides to wholesale clients in Australia. Wells Fargo Securities, LLC is regulated under U.S. laws which 
differ from Australian laws. Any offer or documentation provided to Australian recipients by Wells Fargo Securities, LLC in the 
course of providing the financial services will be prepared in accordance with the laws of the United States and not Australian laws. 

Hong Kong - This report is issued and distributed in Hong Kong by Wells Fargo Securities Asia Limited (“WFSAL”), a Hong Kong 
incorporated investment firm licensed and regulated by the Securities and Futures Commission to cany on ^pes 1, 4, 6 and 9 
regulated activities (as defined in the Securities and Futures Ordinance, "the SFO”)- This report is not intended for, and should not 
be relied on by, any person other than professional investors (as defined in the SFO). Any securities and related financial 
instruments described herein are not intended for sale, nor will be sold, to any person other than professional investors (as defined 
in the SFO). 

Japan - This report is distributed in Japan by Wells Fargo Securities (Japan) Co., Ltd, registered with the Kanto Local Finance 
Bureau to conduct broking and dealing of type 1 and type 2 finaocia) instruments and agency or intermediary service for entry into 
investment advisory or discretionary investment contacts. This report is intended for dis^’bution only to professional investors 
(Tokutei Toushika) and is not intended for, and should not be relied upon by, ordinary customers (Ippan Toushika). 

The ratings stated on the document are not provided by rating agencies registered with the Financial Services Agency of Japan 
(JFSA) but by group companies of JFSA-registered rating agencies. These group companies may include Moody’s Investors Services 
Inc, Standard & Poor’s Rating Services and/or Fitch Ratings. Any decisions to invest in securities or transactions should be made 
after reviewing policies and methodologies used for assigning credit ratings and assumptions, significance and limitations of the 
credit ratings stated on the respective rating agencies' wetwites. 

About Wells Fai^o Securities, LLC 

Wells Fargo Securities, LLC is a U.S. broker-dealer registered with the U.S. Securities and Exchange Commission and a member of 
the New York Stock Exchange, the Financial Industry Regulatory Authority and the Securities Investor Protection Corp. 

This report is for your information only and is not an offer to sell, or a solicitation of an offer to buy, the securities or instruments 
named or described in this report. Interested parties are advised to contact the entity with which they deal, or the entity that 
provided this report to them, if they desire further information. The information in this report has been obtained or derived from 
sources believed by Wells Fargo Securities, LLC, to be reliable, but Wells Fargo Securities, LLC, does not represent that this 
information is accurate or complete. Any opinions or estimates contained in this report represent the judgment of 
Wells Fargo Securities, LLC, at this time, and are subject to change without notice. For the purposes of the U.K. Financial Services 
Authority’s rules, this report constitutes impartial investntenl research. Each of Wells Fargo Securities, LLC, and 
Wells Fargo Securities International Limited is a separate legal entity and distinct from affiliated banks. Copyright © 2012 
Wells Fargo Securities, LLC. 
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SMS BASIC Scores are Not Valid Predictors of Crash Frequency 
Inam lyoob, PhD 

Director of Engineering, Transplace 


I am the Director of Engineering for Transplace and am a data analyst and 
mathematical expert with a PhD in Engineering from the University of 
Arkansas and a Masters in Engineering degree from Oklahoma State 
University. I have 12 years of work experience with Transplace. 

In advising shippers and brokers to use SMS methodology, the Agency 
concludes; "Internal, external, and independent (University of Michigan's 
Transportation Research Institute) evaluations have all shown that, of the 
six BASICS based on regulatory compliance (the Crash Indicator BASIC Is 
based on actual crashes), the Unsafe Driving BASIC and the Fatigued Driving 
(HOS) BASIC have the strongest relationships to future crash risk." 

In a separate study by Wells Fargo, the 200 largest carriers, for which there 
is actually sufficient data, were measured. No perceptible correlation 
between safety and SMS percentiles was noted in Unsafe Driving or in 
Fatigued Driving, the two BASICs the Agency proclaims as most definitive. 
The Wells Fargo Study concluded, "Quite simply, we found very little 
relationship (i.e., not statistically significant) between Unsafe Driver or 
Fatigued Driver scores and actual Accidents per Power Unit." 

Months after release of the Wells Fargo study, the Agency attempted to re- 
substantiate the University of Michigan and Voipe National Transportation 
Systems Center studies in a paper devoted largely to touting the benefits of 
progressive intervention entitled "Review of Wells Fargo Equity Research 
Report on Compliance, Safety, Accountability" published March 16, 2102. 

At the request of ASECTT, I have reviewed the FMCSA's defense of SMS 
methodology as a valid predictor of carrier safety. 

In refutation of the Wells Fargo conclusion, the Agency has submitted the 
two graphs shown below (Figures 1 and 2) arguing that the older 2009 Voipe 
National Transportation Study is more accurate than the Wells Fargo's study 
because it effectively measures 29 and 43 thousand carriers, not just the 
largest 200. 
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Figure 1: FMCSA Regression of Averages - Unsafe Driving 



Figure 2; FMCSA Regression of Averages - Fatigued Driving 
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An examination of the study demonstrates that FMCSA’s data cannot be used to predict 
the crash performance of individual carriers, even though the FMCSA claims SMS 
scores are correlated to the average crash frequency of hundreds of carriers at each 
percentile integral. Consumers of freight transportation do not select "average" carriers, 
they select individual carriers and the Agency study offers no proof that SMS 
methodology is a predictor of individual carrier safety performance at any percentile 
level. 

Based upon data obtained from the FMCSA's own data bank, I was asked to 
perform a detailed study of individual carrier percentile rankings and crash 
frequency correlations. 

That study resulted in the graphs shown in Figures 3 and 4. The study 
clearly shows that with respect to individual carriers, percentile rankings of 
carriers both above and below the arbitrary "monitoring thresholds" 

Indicated with the A. are not valid predictors of crash frequency. Regression 
analysis shows that SMS percentile scores account for less than one percent 
of the variation in crash frequency for each of these BASICS. 


Figure 3: Unsafe Driving - Plot of 26,435 Carriers 
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Figure 4; Fatigued Driving - Plot of 35,933 Carriers 



FMGSA JAN_FATIGUE_DRiV_PCT 


I can't see any useful purpose in averaging the crash data of hundreds of 
carriers in each of 100 different percentiles and then calculating a regression 
of the average values. The purpose of regression analysis is to explain 
variation. Averaging hundreds of carriers at each percentile eliminates most 
of the variation in the data. It is not statistically accurate to say the SMS 
methodology and BASIC percentile scores are an accurate predictor of 
carrier safety predicated upon the crash data the Agency uses to justify its 
conclusions. 

Logically, unsafe driving and driver fatigue do impact crashes. However, the 
way the SMS BASICS Unsafe Driving and Fatigued Driving are captured, 
calculated and interpreted by FMCSA does not show any correlation to 
crashes. Hence usage of SMS data for carrier selection will unduly favor 
some and (lenalize others, and thus should be avoided. 
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Statistical Issues in the Safety Measurement and Inspection of Motor Carriers 

James Gimpel 
University of Maryland 

The U.S. Department of Transportation’s Federal Motor Carrier Safety Administration (FMCSA) 
has developed a Safety Measurement System (SMS) for gauging the safety of individual motor 
carriers traveling U.S. highways. The methodology of the SMS is detailed in a January 2012 
report prepared by the John A. Voipe National Transportation Systems Center in Cambridge, 

MA (Voipe Center 2012). The key aspect of this new measurement system is the inspection of 
motor carriers by federal and state officials using established criteria for determining the safety 
of vehicles and the fitness of drivers. 

Specifically, seven safety areas are identified by FMCSA as of critical: Unsafe Driving, 

Fatigued Driving, Driver Fitness, Controlled Substances and Alcohol, Vehicle Maintenance, 
Cargo-Related security, and Crash Indication assessment. The stated purpose of ranking carriers 
by percentile with this system is to target firms for progressive interventions to promote safety 
improvement and prevent accidents, injuries and fatalities on the national roadway network. 

The goal of the FMCSA inspection and scoring system is surely a worthy one and there is no 
constituency for more accidents. Truck operators themselves are commonly the victims of traffic 
accidents, some of them fatal. This report documents some concerns and problems with the 
methodology of the SMS, and the data on which it is founded. 

Data Generation Process 

The data on which the SMS is based originate from inspection records from on-road safety 
inspections of Level III or higher and crash records reported by state government agencies. The 
inspections data are made available for study in the Motor Carrier Management Information 
System (MCMIS) database and are accompanied with motor carrier census data containing 
information about firm location, fleet size, and number of drivers. 

From a statistical standpoint, is important to note how these inspections are carried out, and 
therefore how the data are generated. The data collection process is predisposed by design 
toward recordkeeping only on problems or violations, but not on the problem-free carriers and 
drivers. In this respect, one very significant feature of the data collection process is the decision 
to include carriers among the observations only following a violation. A firm or driver could 
have a series of clean inspections and never have these data points included, basically meaning 
that the data are badly censored, biasing any subsequent data analysis. The censoring of the data 
injects selection bias quite aside from the additional bias that results from the common complaint 
in the industry that clean inspections frequently go uncounted even after a firm has had a 
violation and is included in the MCMIS data. The data collection process by design is 
tantamount to the naive research error of “selecting on the dependent variable” - constraining 
variation toward high values of inspection violations and leaving out low (clean inspection) 
values. As pointed out below, this fundamental flaw has serious implications for the entire 
system. 
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The bias only begins at the design stage. Other sources of bias occur as the measurement system 
is implemented. While an inspection can occur almost anywhere, historically inspections have 
most frequently occurred at roadside inspection stations throughout the 50 states. This has 
changed as states now carry out more mobile inspections at rest stops, truck stops and other 
roadside sites. The recorded data originate from where these inspections take place. The 
locations of inspection stations, their times and hours of operation, are neither random nor 
uniform across the highway system. Inspection records are not likely to be reflective of the 
traffic volume of the nationwide carrier fleet, or the geographic location of firms, but instead the 
idiosyncratic practices of state regulators. For instance, recent data are highly sensitive to the 
high number of inspections carried out in California, Arizona and Texas, and the relative dearth 
of inspections in much of the Northeast. 

What local regulators choose to focus on in terms of enforcement emphasis is also highly 
variable. Current data (Spring 2012) on BASIC percentile scores show that firms operating out 
of Montana and North Dakota exhibit far lower scores on the Unsafe Driving BASIC than firms 
physically located in Kentucky, West Virginia, New Hampshire and Massachusetts. This is an 
enforcement pattern that cannot be explained away by traffic density or road conditions. The 
Fatigued Driver BASIC scores are highest for carriers operating out of Florida, Georgia and 
Idaho, and just across the border from Idaho, considerably lower in Washington state - 
reflecting the vagaries of local enforcement — not safety attributes of carriers operating in these 
regions. Vehicle maintenance BASIC violations are highest in Florida, Texas, South Carolina 
and Connecticut, but lower on carriers based in Haw'aii, Pennsylvania, Delaware and Maryland - 
variation that cannot be explained by traffic or population density measures. From a statistical 
standpoint, the problem is the extraordinary level of heterogeneity in measurements resulting not 
from the characteristics of firms, drivers, and road conditions, but due to the application of the 
measuring instruments by data gatherers. The biases injected at the implementation stage 
prevent the BASIC indicators from assessing what they are intended to evaluate. 

Because the data generation process is a highly imperfect reflection of the nature and quality of 
operator activity, the data are not a reflection of a representative cross-section of the carrier 
operators who are directly responsible for fleet safety - the responsible parties. Based on 
straightforward comparisons with trucking censuses, the data vastly over-represent the firms with 
very large fleets, while vastly under-representing the impressive number of small carriers 
operating two, three, or perhaps only a single vehicle. Larger carriers are not even responsible 
for hauling the vast majority of cargo, so the data collection cannot be justified on the basis of 
representing freight quantity or miles travelled. Moreover, because it is operators who are 
subject to inspection and penalty, they should be represented in any competent study. 

Since the data are an inferior representation of the nationwide population of motor carriers and 
their safety habits, it is fundamentally unsound to generalize from any of the information 
contained in the data on inspected vehicles to the broader population of ail carriers. Any data 
analysis carried out by any entity based on the inspections data, including data contained in the 
remainder of this report, should be accompanied with the caveat that it represents only the 
particular cases contained in the data. Nothing can be extrapolated from it, and its external 
validity is in doubt. In summary, using data generated only by happenstance of where 
inspections occur, based on idiosyncratic local enforcement practices, introduces selection bias, 
providing a misleading picture of important statistical relationships that inform essentials of the 
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regulatory regime. Findings based on the data are dubious due to the atypical or unusual nature 
of the sample. 

The problem of sample selection bias cannot be dismissed by FMCSA on the grounds that it is 
only interested in the carriers who are sampled in the inspection process. After all, it is not 
merely external validity, or the generalization to non-sampled carriers, that is called into question 
by the bias in data. Key statistical relationships thought to be causal are misconstrued as well 
(Heckman 1976; 1979; Goldberger 1981). For instance, regression analysis based on the partial 
data will exhibit bias in the coefficients in much the same way as excluding important 
explanatory variables produces bias. Relationships between independent and dependent 
variables are not properly represented even for those carriers that have been subject to inspection 
and are included in the MCMIS system. 

Unsafe Driving Scores and Crashes 

One example of where the present data can mislead regulators is in relationships found between 
specific inspection violations and crash risk. What is true of that relationship among the highly 
overrepresented large and frequently inspected carriers in the data may not be true of the poorly 
represented midsized and small carriers, or of the population of carriers writ large. This 
variation in safety practices across the population of firms could result from a number of causes, 
including the important fact that the small carriers are frequently self-employed owner-operators, 
and confront different incentives for safety as well as costs associated with regulatory penalties 
than drivers who are employed by someone else. 

Even using the data provided by FMCSA the variability in tbe relationship between the BASIC 
score for unsafe driving and the score for crash rates can be made evident if we apportion it by 
the number of inspections as determined by the agency’s Combo Segmentation Safety Event 
Grouping (Volpe 2012, 3-4). Such a division creates 5 groups of trucking firms by inspection 
frequency: Combo Segment 1 with between 3-8 inspections; Combo 2 with 9-21 inspections; 
Combo 3 with 22-57 inspections; Combo 4 with between 58-149 inspections; and Combo 5 with 
T50 of more. The ress'fre'quehtly inspected carriers in the first two segments are' usually smaller 
firms, and their BASIC scores for unsafe driving are largely unrelated to crash risk. 

On the following pages appear three scatterplots (Figures 1 , 2 and 3) showing the nature of the 
relationship between the BASIC percentile scores for unsafe driving and the crash rate drawing 
upon data from Spring 2012. The first plot exhibits the bivariate relationship for carriers in the 
second safety event group (inspections=9-21). the second plot is for the third safety event group 
(inspections=22-57), and the third plot captures the relationship for the largest and most 
frequently inspected carriers (>150 inspections). Note that these cut points in the number of 
inspections follow the agency’s specifications and are not equal sized groups. Also, the number 
of carriers with particular BASIC scores varies considerably by the type of score, and is usually 
lower for some event group segments than for others. 
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Figure 1. Bivariate Relationship between Unsafe Driving Score and Crashes per Power 
Unit, Combo Group 2, N=5,564 


Crashes per 100 PU 
N of inspecdons: 22^7 



Unsafe Driving BASIC % 


Figure 2. Bivariate Relationship between Unsafe Driving Scores and Crashes per Power 
Unit, Combo Group 3, N=8,998 
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Due to implausibly extreme values in the crash ratings from some outlying observations in the 
right tail of the distribution of those values, 84 cases were deleted as inaccurate. The resulting 
regression coefficients reveal that for the second combo group, the bivariate linear relationship is 
weakly positive but explains little of the variation in the scatter of points. Specifically the unsafe 
driving BASIC score explains a mere 2 percent of the variation in crash risk for carriers in the 
second event safety group (r=.14). Using the unsafe driving scores as a predictor of crash risk 
for these small carriers is little better than guessing, which is surprising given what these scores 
are supposed to indicate and how the data are generated with a bias toward violations. 

For trucking operations with larger numbers of inspections (see Figures 2 and 3), the linear 
relationship is positive but only slightly stronger. Specifically, for firms in combo segment 3 
with between 22 and 57 recortfed inspections (N=8,998), the wide variation displayed in the 
plotted values suggests that many other factors are at play in determining accident risk. The 
extent of explained variation in accident risk rises to about 3 percent (R^=.028). 
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Figure 3. Bivariate Relationship between Unsafe Driving Seores and Crashes per Power 
Unit, Combo Group 5, N=3,351 

Among the largest firms, experiencing high numbers of inspections (N=3,351), the relationship 
is also positive, showing an increase in the accident rate of 1 .2 (p<.00] ) for every 1 0 point 
increase in the unsafe driving BASIC score (R^=.07). Here, the positive association 
approximates that found in the Wells-Fargo Equities research study on the largest 200 firms in 
the industry (Wells-Fargo 2011, 6-7). But like the Wells-Fargo research, the errors around the 
regression line indicate that the amount of variation in accident risk explained by the unsafe 
driving score for large firms is modest at best (see Figure 3). As Wells-Fargo indicated, because 
it is intuitive that this relationship should be positive and clear-cut, there is either something 
wrong with the SMS measurement of unsafe driving, or something wrong with the sample of 
carriers in the MCMIS data. 
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In summary, then, based on the information provided in the MCMIS system, crash data supplied 
on individual firms reported by FMCSA, and stratifying the data by agency specified safety 
event groups, the estimated statistical relationships are quite varied across this limited sample of 
inspected vehicles. The relationship between unsafe driving scores and crash rate is almost non- 
existent for the carriers with fewest inspections, and is weakly positive for carriers in the higher 
inspection categories (Figures 2 and 3) hut with a great deal of remaining error. 

Driver Fatigue Scores and Crashes 

Similar data analysis for other BASIC indicators shows that their relationships with crash ratings 
are highly variable across FMCSA’s inspection frequency categories (see Figures 4, 5 and 6). 

For instance, for the smallest category with 6,598 carriers, the relationship between driver fatigue 
indicators and crash risk is flat, and slightly negative, but with an unstandardized regression 
coefficient not statistically discernible from zero (see Figure 4). 

For group 2, with between 1 1 and 20 inspections, the relationship is positive, but unimpressive 
(see Figure 5). The regression coefficient suggests that for every ten point increase in the score 
for fatigued driving, the crash rating increases by 0.74 (p=.074). This is a statistically significant 
but weak association, with a wide scatter of points around the regression line (Figure 5). For this 
group, the fatigued driver BASIC score explains less than 1 percent of the variation in crashes 
per 100 power units (R2=.003). 

For inspection group 5 for the driver fatigue BASIC, a category containing 763 larger carriers 
with high numbers of inspections (>500), the relationship between fatigued driving and crash 
risk is more robust than for carriers with fewer inspections (see Figure 6 below). In this event 
group, fatigued driving explains about 21 percent of the variation in crash risk (R^=.21) and a ten 
point increase in the fatigued driving BASIC increases crash risk by slightly over 1 per 100 
power units (P=. 1 02). This is about as close to a substantively noteworthy relationship as any of 
these measures attain. But this relationship is reflective of only a very small share of firms, and 
while based on a sizable number of inspections, it is still not very precise as predictor of crash 
risk for individual carriers. Additional examination suggests that the relationship between crash 
risk and the driver fatigue BASIC for this group of firms seems to exhibit non-linearity, rising 
more steeply at scores above 80. But there is insufficient information at hand to discern whether 
this is an artifact of the scoring methodology, or a characteristic of specific carriers with high 
scores. 
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Figure 4. Bivariate Relationship between Driver Fatigue Scores and Crashes per Power 
Unit, Group 1, N=6,598 
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Figure 5. Bivariate Relationship between Driver Fatigue Scores and Crashes per Power 
Unit, Group 2, N=9,578 
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Figure 6. Bivariate Relationship between Driver Fatigue Scores and Crashes per Power 
Unit, Group 5, N=763 

Vehicle Maintenance and Crashes 

Finally, the vehicle maintenance BASIC specifies safety event groups similar to those of driver 
fatigue, except for the first one which includes carriers with 5-10 inspections rather than 3-10 
(Volpe 2012, 3-13). The relationship of these scores in the MCMIS data to crash risk is also 
very low for the 5-10 inspections category, showing virtually no linear association between the 
explanatory and dependent variables at all (Figure 7) (R^=.0004). 

What’s more, for the highest inspections category (50H-), the relationship between vehicle 
maintenance scores and crash risk is actually negative'. Here the regression coefficient indicates 
that a ten point rise in the vehicle maintenance BASIC % is associated with a 0.18 drop in 
crashes per 100 power units (Figure 8), although once again the variation in crashes per 100 
power units explained by vehicle maintenance BASIC scoring hovers only about 1 percent 
(R’=.013) (see Figure 8 below). 

In any measurement system, there will be random error. The fact that the BASIC scores do not 
perfectly predict crashes by trucking firms is not itself a flaw with the SMS methodology. Even 
highly refined measuring instruments contain at least a limited amount of random error. But the 
SMS scoring system contains far more than simply random error - there is systematic error 
introduced. There are serious problems with the design of these instruments themselves that 
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render them unreliable. For many carriers in the MSMIS data, the association between crash risk, 
and the BASIC scores is so low as to 
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Figure 7. Bivariate Relationship between Maintenance Scores and Crashes per Power 
Unit, Group 1 N=17,014 
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Figure 8. Bivariate Relationship between Maintenance Scores and Crashes per Power 
Unit, Group 5, N=503 

be irrelevant, which is peculiar given what is commonly understood about the notions of unsafe 
driving, and the other constructs that BASIC scores are supposed to indicate. Nor do the 
relationships with crash risk improve appreciably when the data are not segmented by safety 
event group but analyzed as a whole to encompass greater heterogeneity. 

The reliability of the SMS indicators is certainly questionable based on the weak and 
insignificant relationships between crash risk and BASIC scores. For the most frequently 
inspected safety event groups, the relationships are stronger for fatigued driving, but weaker for 
vehicle maintenance. Even in the case of fatigued driving, however, the association with crash 
risk is still insufficiently robust to justify generalizing to individual firm behavior and 
compliance. The straightforward evaluations presented here suggest these measures are erratic 
across the limited sample of carriers contained in the MCMIS data. Apparently, the SMS 
BASIC scores are not measuring what the FMCSA claims they are measuring. Measures that are 
unreliable cannot be depended upon to gauge true characteristics, changes and quantities. 

Small Carriers and the Law of Large Numbers 

Nowhere do we see the limitations of the BASIC scoring methodology more clearly than in that 
segment or group of carriers that have the fewest operators and are subject to fewer inspections. 
Under standard enforcement practices, the vast majority of smaller trucking firms go uninspected 
and therefore unmeasured. We have already noted that this is a major source of selection bias in 
the data, as the small number of very large carriers winds up being highly influential in 
regression specifications using the MCMIS data. The omission of small carriers is the quite 
natural result of basing data inclusion only on inspections and violations - on average smaller 
carriers have less exposure due to fewer travelled miles, and may also have fewer violations for 
reasons highlighted earlier. Consequently, the records that are included for the small carriers 
wind up having very few inspections counted in the denominator of BASIC formulae at any 
given point in time. 

Table 1, below, shows the number of FMCSA SMS inspections over the previous two years as of 
March 2012. As the table indicates, a total of 326,000 firms have at least one inspection that has 
been recorded. Fully 200,000 carriers, or 61 percent of the total, have 5 or fewer inspections, 
and the SMS scoring system is not triggered until there are at least 5. Another 61,177 (1 8.7%) 
are recorded as having between 6 and 19 inspections. According to the March SMS data, 43,555 
firms (13.3%) have had 20 or more inspections. 

The problems of ratio and rate measures when denominators are small are well-known to 
statisticians. When ratio measures are based on fewer than 20 observations in the denominator, 
they are often considered unreliable, and frequently they are not even published. Twenty is a 
common cut-off point since beyond that changes in total variation contributed by successive 
measurements diminishes. Data with fewer than 20 observations in the denominator are not 
considered to meet a sufficient level of accuracy based on calculated standard errors. A 
denominator with 5 inspections is far less reliable than one with 40 when both have the same 
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numerator. In a single 24 month period, however, many firms may have only five, six or eight 
inspections. As Table 1 shows, many more have even fewer than that. 


Table 1. Number of Carriers with Inspections and BASIC Scores for Nationwide Carrier 
Fleet, March 2012 

Inspections 

Carriers 

N with Scores 

% with Scores 

No Scores 

1 

79,713 

96 

0.1 

79,617 

2 

46,254 

84 

0.2 

46,170 

3 

32,190 

815 

2.5 

31,375 

4 

23,651 

1,392 

5.9 

22,259 

5 

18,254 

2,734 

15.0 

15,520 

6 

14,488 

3,560 

24.6 

10,928 

7 

11,761 

3,963 

33.7 

7,798 

8 

9,680 

4,191 

43.3 

5,489 

9 

8,010 

4,108 

51.3 

3,902 

10 

6,608 

3,865 

58.5 

2,743 

11 

5,714 

3,638 

63.7 

2,076 

12 

4,916 

3,413 

69.4 

1,503 

13 

4,416 

3,249 

73.6 

1,167 

14 

3,686 

2,832 

76.8 

854 

15 

3,396 

2,695 

79.4 

701 

16 

2,939 

2,435 

82.9 

504 

17 

2,570 

2,143 

83.4 

427 

18 

2,426 

2,102 

86.6 

324 

19 

2,113 

1,868 

88.4 

245 

20+ 

43,555 

41,991 

96.4 

1,564 

Totals 

326,340 

91,174 

27.9 

235,166 


Source: PMCSA. http://ai.fmcsa.dot.gov/SMS/Data/Downloads.asDX. accessed May 16, 2012 


Small changes in the number of violations per inspection have a substantially larger effect when 
the number of total inspections is small than they do when the number of total inspections is 
larger. Suppose XYZ Freight Company moves from 200 points in violations to 260 points 
between inspection 5 and inspection 6. That moves the raw score on which the BASIC 
percentile is constructed from 40 to 43. But an identical change in violation points from 600 to 
660 for OP Corporation between inspection 39 and 40 moves the raw score from 15 to 16.5, 
having half the impact. 

Rates based on a small number of inspections are highly variable and for that reason unreliable 
as measures. When rates are unstable it is virtually impossible to distinguish random fluctuation 
from true changes in the underlying risk of crashes or accidents. Comparisons of firms based on 
unstable rates can lead to spurious conclusions about safety risks. 

By way of statistical background, the notion that high variability is associated with small 
numerators can be understood through reference to the law of large numbers. In statistical terms, 
as the number of samples increases, the average ofthese samples is likely to reach the mean of 
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the whole population. Or, as the number of trials increase, the difference between the expected 
and actual value moves toward 0. 

This explains why typically values obtained based on large numbers of observations provide 
stable estimates of the true, underlying quantity. Conversely, values based on small numbers of 
observations may fluctuate dramatically from year to year, or differ considerably from one case 
to another, even when there is no meaningful difference between them. Binning the data by 
inspection frequency does not mitigate the high variation in successive scores for less frequently 
inspected carriers. 

In summary, then, smaller trucking firms are subject to few inspections, meaning that whatever 
BASIC scores they generate, high or low, are not reliable indicators of these firms’ propensity to 
operate safely and in compliance with regulatory standards. For firms with more trucks and 
greater exposure, the higher number of inspections yields an average that will be more reflective 
of their actual rate of safety and compliance. 

The upshot of the paucity of scores for small carriers means that even slight increases in these 
scores for small carriers leads to inaccurate inferences about their safety risk. Even after binning 
the firms into peer groups or “safety event groups,” certain classes of carriers labor with 
unaccounted for business routines and practices which unfairly influence the percentile grading 
system in an adverse direction. 

For example, straightforward tabulations based on the MCMIS data indicates that carriers with 
regular operations in particular states are targets for a disproportionate number of inspections 
directed at recording unsafe driving violations. Just five states: Michigan, Indiana, Tennessee, 
Texas and Pennsylvania, are responsible for 45 percent of the violations which inform the 
statistical analysis for unsafe driving. With no adjustment made for this partiality, the resulting 
comparison of carriers operating in these states with the carriers which operate in lower 
enforcement states produces completely untrustworthy conclusions from statistical analysis. 
Similarly, for the fatigued driving analysis, carriers that maintain proper logs (RODS) are peer 
grouped with carriers which are not required to log at all, and those which have electronic 
devices for logging. Over 50 percent of the violations in the Fatigued Driving BASIC are “form 
and manner” or “change of duty” violations which are incurred only by carriers required to 
maintain RODS. These carriers face an arbitrarily imposed burden and discriminatory treatment 
as a result. 

Conclusions 

A small share of the nationwide fleet of motor carriers is selected for inspection each year. Due 
to local peculiarities and pronounced biases in the selection process, the resulting data collection 
is an imperfect representation of the population of carriers, and especially small carriers. In 
addition, the measurements specified by federal regulators as part of the SMS inspections 
regimen are subject to wide variation in emphasis and application by geographic location. This 
is a serious problem in the SMS methodology because violations are not reflective of the actual 
performance and safety of firms, but are an artifact of the application of the measuring 
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instrument. Consequently, statistical relationships detected in the MSMIS data are not only a 
cloudy reflection of the true population, but may well be flat wrong. 

The relationship between the Unsafe Driving BASIC measure and crash rates the low inspection 
safety event groups is particularly weak. This could point to a substantively significant attribute 
of small as compared to large carriers, it could also be an artifact of the small number of 
inspections among this group of carriers, and finally it could be the result of the censoring of the 
data by design of the data collection. Whatever the case, the absence of relationship calls the 
reliability of the BASIC scores into serious question. 

Accidents are very poorly predicted by the BASIC scores in the MCMIS data and this is 
especially astounding given that the data generation process selects specifically on carriers 
supposedly at risk for accidents, not even including carriers until they have a violation. It is 
important to ask why the relationships are so weak. Certainly it is intuitively plausible that 
unsafe driving, poor vehicle maintenance and driver fatigue would be positively related to crash 
risk. There are a litany of systematic biases that are contaminating the SMS methodology, from 
the irregular data eollection practices across geographic areas and agencies, to inappropriate 
definitions of the measures themselves. 

Nearly every credible study of traffic accidents involving large trucks finds them to be difficult 
to predict because multiple forces are involved, with the behavior of a single vehicle operator 
explaining only a small share of accident occurrences or severity (Zhu and Srinivasan 2011; 
Khorashadia et al. 2005; Chang and Mannering 1999; Polus and Mahalel 1985). Circumstances 
including traffic dynamics, weather conditions, and the geometry of roads have found to be 
relevant, and many accidents are the fault of drivers other than the truck operator. In this 
connection, economists have long known that the addition of every driver on the road increases ' 
the total of other people’s insurance costs. The upshot is that even truck drivers with clean 
inspection records will have accidents, but the systematic exclusion of clean inspection data by 
the SMS system eliminates these important cases from consideration in statistical modeling. 
Because accidents are usually the product of a complex interaction of human factors and 
environmental conditions, measures intended to predict and explain them have to be as free of 
noise as possible. But the SMS methodology designs noise into the BASIC scores rather than 
taking pains to eliminate it. 

Vehicle inspections may prevent accidents, but only if the appropriate aspects of driver behavior 
and vehicle maintenance are being monitored and inspected. Why the BASIC scores for unsafe 
driving are so weakly associated with crash risk across the entire MCMIS sample is most likely 
the consequence of including safety-irrelevant aspects of operator behavior in the measure. The 
measures require thorough reconsideration after their reliability is assessed. For example, 
trucking industry sources suggest that the vast majority of violations falling within the fatigued 
driver BASIC category involve minor infractions associated with recordkeeping, and therefore 
do not precisely capture aspects of driver disposition or vehicle roadworthiness that serve the 
interest of accident prevention, such as driving longer hours than safety standards allow. If the 
scoring for fatigued and unsafe driving were focused on those violations actually germane to 
common understandings of those concepts, the statistical relationships between measures and 
outcomes would surely be stronger. 
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Increasing the number of biased observations only amplifies the magnitude of the bias. Simply 
increasing the total number of inspections carried out will not help if current tendencies in 
inspection and measurement remain in place. Large operators will continue to rack up numerous 
inspections that do little to alter their overall measure of compliance and safety while smaller 
operators will be subject to wild fluctuations in their BASIC scores, yielding relationships such 
as that found in Figure 1 . Binning the data by frequency of inspection does nothing to protect 
smaller carriers from the threat of being placed out of service for violations that larger carriers 
can largely ignore. 
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August 3 1 , 20 1 2 


Ms. Anne S. Ferro 
Administrator 

Federal Motor Carrier Safety Administration 
1200 New Jersey Avenue, SE 
Washington, DC 20590 

Dear Administrator Ferro: 

1 appreciate the willingness of the Federal Motor Carrier Safety Administration (FMCSA) to 
permit Deputy Administrator Bill Bronrott and Mr. Joseph DeLorenzo of the agency’s Office of 
Enforcement Compliance to participate in the July 1 1. 2012 Small Business Committee hearing 
on the effects of the new Compliance, Safety and Accountability (CSA) program on small 
businesses. Because you were not able to participate in the hearing, 1 am writing to summarize 
the major concerns with the CSA program that were raised by the witnesses and Members of 
Congress at the hearing. 

Since the FMCSA began implementation of the CSA program, a growing number of industry 
stakeholders and third-party researchers have raised concerns that the program, as currently 
designed, may not only have limited utility as a crash predictive tool, but in many cases may 
identify safe carriers as a crash risk. Of particular concern to the Committee is the potential for 
the Safety Measurement System (SMS) to disproportionately assign negative Behavior Analysis 
Safety Improvement Category (BASIC) scores to small carriers based on a handful of 
inspections, citations or warnings. 

Below are the most common concerns raised by the private sector witnesses that testified on the 
second panel at the hearing. 

I. Issues with Data Quality and the SMS Methodology 

As addressed at the hearing, industry stakeholders and third-party researchers have identified a 
number of issues with the underlying data and SMS methodologies that call into question the 
system’s ability to identify carriers at risk of causing a future accident and which may result in 
carriers, particularly small carriers, receiving negative safety scores. These methodological 
concerns are primarily related to: disparities in inspection frequency and emphasis between 
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states; the inclusion of citations and violations that have little or no correlation with crash risk; 
the severity weights assigned violations; the sufficiency of the data FMCSA uses to calculate 
basics; and FMCSA’s decision to base scores on a carrier’s relative performance to peers, 
rather than as an absolute. 

Inspection Frequency: A number of independent studies have found that differences in 
inspection frequency could result in disproportionate and disparate outcomes for carriers 
operating in high inspection frequency states. The studies also documented that the negative 
consequences of these outcomes could be exacerbated in cases where states emphasize 
enforcement of certain regulations, particularly those that bear little relation to crash risk. 

Additionally, the studies question whether the SMS will be able to achieve its primary purpose: 
identify carriers at risk for a future crash. For example, studies by Wells Fargo Securities* found 
no positive correlation between certain high BASICs and heightened crash risk. A separate 
study by Dr. James Gimpel at the University of Maryland^ reached similar conclusions. Even 
the University of Michigan Transportation Research Institute (UMTRI) Evaluation of the Op 
Model Test* commissioned by your agency discovered discrepancies between FMCSA’s claims 
that high BASICs score in all categories are correlated with higher crash risk. 

At the hearing, Deputy Administrator Bronrott noted that FMCSA has taken exception to the 
findings of Wells Fargo Securities 201 1 study of CSA, noting that the study examined a 
relatively small sampling of the carrier universe, some 200 of the nation’s larger carriers, 
presumably those with the most SMS data. Subsequently, Wells Fargo Securities has conducted 
a new study examining 4,600 carriers - which includes a substantial number of the small carrier 
universe - that it claims verifies the results of its previous study. 

Does FMCSA plan on responding to the new Wells Fargo Securities and Gimpel studies? How 
does FMCSA account for the fact that multiple separate analyses of the program - the Wells 
Fargo Securities studies, the Gimpel study, and the Op Model Evaluation found weak or no 
correlations between certain high BASICs scores and crash risk and still stand by the statements 
made by FMCSA that all high BASICs scores are correlated with heightened crash risk? And, 
since the Op Model Evaluation was based on older data collected prior to full CSA 
implementation, does FMCSA plan to seek an independent analysis using all individual carrier 
scores in the CSA database? 

Assignment of Severity Weights: At the hearing, a great deal of discussion involved the SMS’s 
assignment of severity weights. A number of industry witnesses questioned the appropriateness 


' ANTHONY Gallo & Michael Bushce, Wells Fargo Securities, CSA: Another Look With Similar 
Conclusions (20 1 2); Anthony Gallo & Michael Bushce, Wells Fargo Securities, CSA: Good Intentions 
Unclear Outcomes 2 (201 1). 

■ James Gimpel, Statistical Issues in the Safety Measurement and Inspection of Motor Carriers, 
Draft 3 (undated). 

’ University of Michigan Transportation Research Institute, Evaluation of the CSA 2010 
Operational Model Test ii, (2011). 
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of severity weights assigned to certain infractions, especially for violations that appear to have 
little, if any, correlation to crash risk. 

Even the UMTRl study, often cited by FMCSA as demonstrating the efficacy of the SMS 
program in identifying carriers with a high crash risk, questioned the appropriateness of certain 
severity weights by noting “no rationale or justification for the weights are given” in the 
documentation explaining SMS. 

Absent an explanation, the severity weights appear to be arbitrary determinations with no 
connection to the goal sought by FMCSA - safe roads. What is FMCSA’s plan to review the 
severity weights assigned to specific violations? When will FMCSA better explain and justify 
each severity weight’s correlation to crash risk, and adjust these severity weights accordingly? 

In addition, the current SMS assigns the same severity weights to violations that result in a 
warning by law enforcement as it does those that result in an actual citation. In issuing a 
warning, the officer is acknowledging that the severity of the infraction is relatively minor and 
not severe enough to warrant a formal citation. However, the system rates all infractions equally, 
regardless of the actual severity of the infraction. I strongly encourage FMCSA to consider 
whether severity weights should acknowledge this distinction. 

Data Quality: Finally, a number of industry stakeholders and third-party researchers have 
questioned whether FMCSA has attained enough data to ensure that the SMS is aecurate and 
reliable. For example, the study by Dr. J^es Gimpel determined that FMCSA has too little data 
on small firms to generate accurate BASICs scores. The study also found that your agency’s 
paucity of data on small carriers could result in disparate effects on smaller carriers as small 
changes in the number of violations per inspection have a substantially larger effect when the 
total number of inspections is smaller than they do when the total number of inspections is 
higher. 

As Mr. DeLorenzo testified at the hearing, concerns about the quality of SMS data and the 
effects this issue has on carrier BASICs scores are one of the top concerns expressed by small 
trucking company operations. These concerns have been buttressed by ample third-party 
research that also question the adequacy and reliability of the data upon which SMS wilt assign 
scores to carriers. Therefore, what is FMCSA’s plan to address the small amount and, in some 
cases, the lack of data for the majority of carriers? Also, how many carriers currently have 
enough data in the CSA system to generate a score in each of the seven BASICs? If data 
sufficiency is a long-term challenge, will the agency modify the SMS to take into account these 
limitations? 


11. The Need for a Crash Accountability Process 

Accidents that are not the fault of a commercial motor vehicle operator should not be included in 
a carrier’s BASICs score. The inclusion of such incidents not only violates the principles of 
fairness and due process, it undermines public and commercial confidence in the accuracy of the 
data SMS uses to calculate BASICs scores while contributing nothing to the goal of promoting 
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greater safety behavior on the part of commercial motor vehicle operators in order to reduce 
crash risk. 

I was troubled to learn at the hearing that the agency is only now beginning to study the 
appropriateness of using police reports in a crash accountability system, FMCSA had promised 
to conduct this study more than two years ago during the initial implementation of the SMS. We 
understand from stakeholders that FMCSA may have conducted prior research in this area in 
2010, What was the outcome of that research, and why is additional research on police reports 
necessary at this juncture? 

III. Shortcomings of the DataQs System 

During his testimony, Deputy Administrator Bronrott highlighted the ability of carriers to 
challenge incorrect information in their records. However, even the FMCSA has acknowledged 
the difficulties that carriers experience in receiving timely corrections to these records. Many 
small trucking companies are concerned that the DataQs process is not working as well as it 
should. Ail too often DataQs Requests for Data Review are not handled consistently or in a 
timely manner and continue to include dismissed or dropped citations. 

Since the SMS uses all inspection violations the FMCSA claims include a safety component to 
calculate BASIC scores, the DataQs challenges should be handled consistently and 
expeditiously. The Administrative Procedures Act was enacted to prohibit such ad hoc and 
inconsistent decision making. 

IV. Negligent Hiring, Vicarious Liability and the Safety Fitness Determination 
Rulemaking 

The FMCSA is sending a mixed and confusing message to shippers, brokers, carriers and the 
public. The agency includes a disclaimer on the SMS website stating that the symbol for 
“exceeds intervention threshold” is not a safety fitness rating, but the agency has encouraged 
shippers, brokers and insurers to use the information in the SMS, including BASICs scores, to 
make business decisions. Brokers and shippers are concerned that the BASICs scores will be 
viewed as de facto safety ratings because the FMCSA is encouraging private industry to rely on 
them and courts may consider BASICs scores in determining the viability of vicarious liability 
and negligent hiring claims. Nevertheless, the FMCSA’s continues to rollout changes to the 
SMS which indicates that the system is still a work in progress and has weaknesses. 

This is problematic for several reasons. First, the FMCSA currently has a safety fitness rating 
system. Second, the FMCSA is required to go through the rulemaking process to revise its safety 
fitness rating system. Third, the FMCSA intends to use SMS-generated scores to determine if 
carriers are unfit to operate. Finally, the proposed rulemaking to update the safety fitness rating 
system has been delayed by several years due to changes made to the SMS. 

While industry is eager to see FMCSA move forward with the Safety Fitness Determination 
rulemaking, the agency should not preempt that rulemaking by suggesting that shippers, brokers. 
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and carriers use BASICs scores for earrier selection. Furthermore, the agency should not move 
forward with the rulemaking until the eoncems regarding the underlying data and SMS 
methodologies, partieularly those related to the relationship between BASICs scores and crash 
risk, are addressed. 

V. Conclusion 

As 1 noted at the hearing, I believe the CSA program is well intentioned and has the potential to 
improve FMCSA’s ability to more effieiently use and focus its resources on problem drivers and 
carriers in order to improve highway safety and reduce crashes caused by eommereial motor 
vehicle operators. However, small business concerns related to the accuracy and reliability of 
the current SMS raises questions not only as to its ability to accurately identify potentially 
dangerous earriers, but also about the program’s potential to misidentify those carriers who are 
not at risk of causing crashes. 

In addition, the differences between the former SafeStat system and the SMS are signifieant. 
While FMCSA may have been under no legal obligation to put the program up for notiee and 
eomment rulemaking, the scope of the changes and the concerns identified by small businesses 
suggest that the agency and public would benefit from additional stakeholder input into the 
design of SMS methodologies. 1 appreciate that the FMCSA announced changes that it believes 
will improve the CSA program in August, but I am troubled that the changes do not address the 
coneems summarized above. 

For these reasons, I urge the FMCSA to seriously consider what changes should be made to 
ensure that CSA portrays the safety records of small commercial motor carriers accurately and 
treats them fairly. Please provide a response to the Committee addressing the concerns raised in 
this letter by September 28, 2012 and explain what future steps you will take to ensure that small 
businesses are treated fairly under the CSA program. I look forward to your productive actions 
to remedy these issues. 
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Anne Ferro, administrator of the Federal Motor Carrier Safety Administration, in early August 
shared with the audience at the PeopleNet User Conference that fatalities in truck- and 
bus-related crashes fell nearly 5 percent in 2011 , This is great news, but Ms. Ferro proceeded to 
attribute the reduction to the Compliance Safety Accountability program, which took effect in 
December 2010, 



This (crash reduction) is a very solid demonstration of success in our efforts," she 
I said, "CSA is a strong enforcement program. The good news is that CSAis 
working. We are seeing the results from the process change we are all 
undertaking,” 

I But I’d like to pose this question to Ms. Ferro; If the federal government’s CSA 
program is to be credited with a 5 percent reduction in fatalities in 2011, who gets 
the credit for the 12 percent decline in 2008 and 20 percent decline in 2009 before 
CSA’s implementation? One may be tempted to credit the recession, but although miles traveled 
declined 7.3 percent in 2009, miles were actually up 2.2 percent in 2008, Fatalities per million 
miles, which is a better measure of safety, declined 14 percent in 2008 and 15 percent in 2009. 


The government isn't responsible for the decline in truck-related fatalities. The credit rightfully 
belongs to the trucking industry and professional truck drivers who are responsible for the 
tremendous safety improvements going back to the beginning of deregulation of the trucking 
industry. The difference is evident, as noted In the foliovwng statistics drawn from the National 
Highway Traffic Safety Administration’s Fatality Analysis Reporting System, Federal Highway 
Administration and the FMCSA; 


The trucking industry, despite operating 83 percent more trucks running 163 percent more 
miles, was involved in 43 percent fewer fatalities claiming 45 percent fewer lives and an 
astounding 79 percent fewer fatalities per million miles. Fatalities per 100 million miles declined 
by a 4.8 percent compound annual rate between 1979 and 2010. 
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Year 1979: The last year before deregulation 

l#of large Trucks #of Miles 

Fatal Crashes 

Lives Lost 

#of Fatalities perKKlfWI miles 

5.9 Million 

109 Billion 

5.6CW 

6,702 

6.15 

Year 2010 





1# of Large Trucks 

#of Miles 

Fata! Crashes 

Lives lost 

U of Fatalities per lOOM miles 

lO.S Million 

2S7 Billion 

3.261 

3,678 

1.28 


Neither Ms. Ferro nor CSA saved those lives. The trucking industry and professional truck 
drivers saved those lives, and they will continue to improve highway safety with or without CSA. 
Falsely claiming credit for safety improvements to justify a highly flawed and criticized program 
is undignified, inappropriate and easily disqualified as incorrect information. 

The fact is there is no correlation between CSA-Safety Measurement System scores and 
individual carrier accident frequency. CSA’s flawed methodology and data unfairly labels more 
than half of measured carriers as less-than-safe, and the publication of the SMS scores is 
hurting many safe truckers and increasing confusion and liability for shippers. SMS scores 
should not be published. They should be used as originally intended: an interna! too! of the 
agency for deciding how to allocate Its enforcement resources. 

Tom Sanderson is CEO of Dallas-based logistics and technology provider Transplace. 
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Its time, the FMCSA needs an objective alternative to 
CSA/SMS methodology to credential and certify as safe to 
operate motor carriers of property and passengers. 

June 22, 2012 

After my initial support of CSA/SMS, I can no longer support this program as being overall 
effective in identifying un-safe or high risk carriers. My opinion is based 32 'A years' experience 
in government service in motor carrier safety compliance, performance and enforcement. And 
for the last five years I have worked as a motor carrier safety consultant. 

My government safety service includes more than twelve years as a field investigator and 20 
years in management positions at the former Interstate Commerce Commission, the Federal 
Flighway Administration, and at Federal Motor Carrier Safety Administration. I concluded my 
government service as a Division Administrator for the Federal Motor Carrier Safety 
Administration responsible for insuring that motor carriers based in my assigned areas were 
conducting their operations in a safe and responsible manner. 

I will always support FMCSA and 95% of everything it does. But I can no longer support its 
CSA/SMS program. 

I believe the time has come to create a more credible, effective and efficient alternative to this 
controversial program. 

During my government service years I was both involved and managed numerous programs 
that we believed at the time to be new and exciting and developed, implemented and amended 
to reduce crashes. I was there when we man of these programs were scrapped after being 
determined to be ineffective. Programs with names like Commercial Accident Prevention 
Evaluation (CAPE), Essential Element Examination (EEE vehicle inspections). Selective 
Compliance and Enforcement (SCE), and Accident Countermeasures (AC). 

Of course there have been others that have worked to some degree such as the Performance 
Registration and Information Systems Management (PRISM), Commercial Vehicle Information 
System Networks (CVISN) and certainly the former SafeStat system. All of these programs are 
designed to identify high risk carriers and be able to initiate some type of intervention to 
improve their operations and compliance performance. I was at FMCSA during the early years 
of the development of CSA/SMS and believed at the time that it was an improvement in over 
the SafeStat program and was probably the most effective program that I had seen in my many 
years of service at the agency to reduce crashes. 

My loss of confidence comes after I have seen large number of carriers being publically branded 
as unsafe by CSA that are not unsafe motor carriers. 
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I have seen far too many good, well established motor carriers with long histories of safe 
operations identified as "High Risk" by CSA/SMS that are simply not "High Risk Carriers". 

Some recent examples are where FMCSA recently spent 5 weeks at a 60 year old motor carrier 
with 250 trucks conducting what it calls a Focused Audit. This carrier had a crash rate of .40 per 
million miles traveled and had maintained that low crash rate for many years. I was involved in 
another 11 week Focused Audit on a very old carrier, well established carrier that too had a 
very low crash rate and had maintained that low crash rate for many years. And yet one more, 
just last week a good safe 30 truck carrier that has been in business 25 years, again with a very 
low crash rate was again subjected to a long and extensive audit where no significant safety 
issues were discovered. 

All of the above carriers had at the time of FMCSA audit a crash rate below .50 recordable 
crashes (both preventable and non-preventable) per million miles traveled for many many 
years. 

FMCSA considers a motor carrier with a crash rate of 1.5 or higher to be Un-5atisfactory in the 
Safety Rating Methodology Crash factor. I see far too many carriers with crashes rates at or 
below 1/3 of what FMCSA considers unacceptable by its own rules (49 CFR 385 (Appendix B) 
tagged as High Risk Motor Carriers and prominently branded to the public as unsafe carriers. 
Carriers that are have excellent safety records and are simply not a high risk to the traveling 
public. 

CSA/SMS percentile rankings is a flawed system that is harming far too many good carriers in 
order to get to the bad ones. FMCSA seems to think that this is ok. That it is just collateral 
damage and that their means justifies their end. 

One of the serious flaws to the CSA/SMS system is that points are assigned to all violations 
whereas the old SafeStat system only measured "Out of Service" violations. Many of the 
CSA/SMS violations, in my opinion, have little if any risk of resulting in or contributing to a 
crash. Yet these violations, again and again, single out and identify good safe carriers as a 
higher risk. Motor carriers understand serious violations (Out of Service Violations) but struggle 
with small technical violations that have never been identified as a cause or contributor to 
crashes (see the only study ever conducted on crash causation by FMCSA (2006 Large Truck 
Crash Causation Study). 

The public and especially the shipping public sees CSA/SMS as a safety rating system, regardless 
of the all the disclaimers FMCSA puts out to the contrary. In fact, some at FMCSA, through its 
convoluted presentations presents CSA/SMS to the public in this manner. Perception in the 
public's eyes is that CSA/SMS is a rating system. In our world perception is reality. 

If CSA/SMS is the right thing to do it is worth doing the right way. Let's run it through 
rulemaking, let everyone have their fairly weighted and equal say. Let’s consider all the 
available studies relating to this subject and include everyone's ideas and opinions as we do in 


2 



200 


rulemakings. This has not been the way CSA/SMS has been developed, implemented and the 
many changes made to it. 

In summary, FMCSA has expended millions of dollars in developing CSA/SMS. I know as well as 
anyone that FMCSA has limited resources and that it is both expected and required to utilize 
those resources in the most effective manner possible to reduce commercial motor vehicle 
crashes. 

I think that FMCSA is utilizing far too much of its limited resources on safe motor carriers that 
pose little if any risk to the traveling public. These are resources that not only could but should 
be utilized on unsafe carriers. Utilization of these precious resources on carriers with current 
and historically excellent safety records is simply a waste of our limited highway trust fund's 
fuel tax dollars and a risk to the traveling public. 

Alternative Program: 

I believe that there is a serious lack of confidence in the current CSA/SMS system by the motor 
carrier industry. I believe that the time has come to start over and develop some type of 
system that is effective in identifying carriers that pose a real risk to the public and intervene on 
those carriers as early as possible. 

Let's develop and implement something that works. 

Suggestions; 

I believe the time has come for a Pay to Play program. A program where every motor carrier 
that has been issued a US-DOT number is required to pay an annual fee to maintain that 
number In an active status. 

The payment of such a fee which I believe could be as little as $300 for a small carrier, to keep 
its DOT number active, will create FMCSA a credible database of active carriers and sufficient 
funding to administer the program i am suggesting. 

At this time we don't know how many active motor carriers FMCSA has. This number floats 
from 780,000 to 500,000 carriers, depending on which number best serves FMCSA at the time. 

I see the need for a "Safety Screening Program" for FMCSA to that can truly identify and 
prioritize carriers that have serious safety problems for further intervention. 

I see such a program as operating somewhat similar to its 34,000 audits conducted each year 
under its New Entrant Audit Program. Or similar to its Annual Statistical Analysis Drug and 
Alcohol testing program. ! see the program working similar to the US Department of Defense, 
DuPont, insurance companies and Consolidated Safety Services motor coach audit programs. 
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I believe that with the fees collected, either FMCSA, its State Partners or even outside 
contractors could conduct some abbreviated type of Safety Performance Evaluation on every 
motor carrier that has an active DOT number every so many years, on a random basis and or on 
a prioritization basis. 

Pre-screening Safety Evaluations audit data could be provided to FMCSA, who would then be 
able to more accurately identify carriers that pose serious safety risk and immediately initiate 
some type of intervention. 

Since my retirement from the FMCSA, my company has been conducting a variety of Safety 
Evaluation Audits including mock DOT Compliance Reviews, Focused Compliance Reviews and 
New Entrant Audits. We also conduct custom audits as requested by our clients. 

What we have learned is that we can conduct desktop type audits remotely via phone, fax and 
e-mails at a very reasonable cost to our clients. If our desktop audit identifies systemic safety 
issues, or breakdown in safety management controls, we simply relay these findings to our 
clients and recommend that a more thorough evaluation of the problems areas discovered be 
conducted, possibly on site. 

These audits are conducted using the same driver and vehicle records sampling procedures as 
FMCSA thus only reviewing a limited number of drivers and vehicle records. Most of the time 
we can conduct these audits in about a week and can conduct several simultaneously. 

I see a program of this nature as a very effective tool for FMCSA so that its limited resources 
can be more targeted and effectively utilized on motor carriers with possible serious problems. 

This would in my mind, clearly remove the waste of resources FMCSA is currently expending on 
safe and responsible motor carriers, provide FMCSA with a credible safety performance pre- 
screening program where its limited resources could be much more effectively utilized. And 
more so than not, eliminating the hurting of good and safe motor carriers in the process. 

I believe that FMCSA, as we do, can conduct such screening audits for about $300 for small 
carrier (10 or less trucks). The yearly registration fee could and should be increased for larger 
carriers proportionally. 

The time has come, let's get serious about safety. Let's quit the preverbal dancing around the 
hat and go to work and create a safety certification program that is credible to both the public 
and the motor carrier industry. 

Let's quit hurting good carriers just to get to the bad. 

It's the right thing to do and the right time to do it. 

Submitted by Rick Gobbell, President Gobbell Transportation Safety LLC June 22, 2012 
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Chairman Duncan, Ranking Member DeFazio, and members of the Transportation 
and Infrastructure Committee, thank you for the invitation and the opportunity to testify at 
today's oversight hearing. The Federal Motor Carrier Safety Administration’s (FMCSA) 
Compliance, Safety, and Accountability [CSA) initiative has had a significant impact on the 
carrier eligibility process that freight brokers and shippers conduct to ensure the hiring of 
safe, legally registered, and properly insured motor carriers. As one of the nation’s largest 
freight transportation brokerages, C. H, Robinson has seen the risk of negligent hiring 
lawsuits based on carrier selection grow significantly since 2004. 

Introduction of Bruce lohnson 

My name is Bruce Johnson and I am the Director of Carrier Services for C. H. 
Robinson. I am also a member of the Transportation Intermediaries Association [TIAJ, 
member of the TIA Carrier Selection Framework Committee, and a member of the TIA 
Board of Directors. As the Director of Carrier Services, 1 am responsible for overseeing the 
establishment and execution of Robinson’s carrier eligibility process and have been asked 
many times to describe how we select and assign carriers by both customers and the 
courts. 

Introduction of TIA 

TIA is the professional organization of the $162 billion third-party logistics industry. 
TIA is the only organization exclusively representing transportation intermediaries of all 
disciplines doing business in domestic and international commerce. TIA represents over 
1300 member companies of which over 70 percent of these companies are small family 
owned businesses. 
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Introduction of C.H. Robinson 

C, H, Robinson was founded in 1905 and currently facilitates the movement of over 
10 million shipments per year, C. H. Robinson is one of the world’s most innovative third- 
party logistics companies. We are the 11*'' largest publicly held company headquartered in 
Minnesota. We have 165 offices across the United States with over 7,200 employees 
throughout the United States, All of our offices are networked through a common 
proprietary operating system with my department serving as our centralized carrier 
eligibility center. We monitor over 45,000 US-based motor carriers for proper authority, 
valid insurance, and other data points, including safety related data. 

C. H. Robinson has attended and participated in most of the CSA listening sessions 
and provided feedback to FMCSA on how CSA is being used in contracting and carrier 
selection. While we do not operate any commercial trucks ourselves, we hire thousands of 
trucks daily, and we are committed to hiring safe motor carriers. 

I am here to communicate to you that tremendous confusion exists in the industry 
about the risks of carrier eligibility and selection and what the BASIC' data and Safety 
Ratings mean for those hiring motor carriers. This confusion has added cost to freight 
brokers, motor carriers, manufacturers, importers, exporters, and consumers. 

Furthermore, the conflicting messages from FMCSA about what constitutes a safe motor 
carrier based on the available data have added significant legal risk to any entity that hires 
a motor carrier. FMCSA's primary purpose is motor carrier safety; it is their sole 
responsibility to keep our roads safe and authorize who is legally licensed to operate on the 
nation's highways. 
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Freight brokers, interchangeably referred to as "transportation intermediaries," 
third party logistics companies ["SPLs"), and non-asset based logistics companies, are 
professional businesses that act similarly to "travel agents” for freight Freight brokers 
serve hundreds of thousands of U.S. businesses and manufacturers (shippers), importers, 
exporters, and carriers, bringing together the shippers’ need to move cargo, with the 
corresponding capacity and equipment offered by rail, motor carriers, air, and ocean 
carriers. 

Since we do not own and operate any power units ourselves, we must add value to 
both our customers and our carriers. By matching the right capacity to serve the shipper, 
we dramatically reduce the empty miles trucks drive between shipments, saving time and 
fuel and adding money to the bottom lines of carriers and shippers. Our industry has 
helped lower logistics costs as a percent of GDP by several percentage points since 
deregulation, to what is now estimated to be approximately 8.5 percent according to 
Rosalyn Wilson, author of the 23'''^ Annual State of the Logistics Report. 

Transportation intermediaries are primarily, non-asset based companies whose 
expertise is providing mode and carrier neutral transportation arrangements for shippers 
with the underlying asset owning and operating carriers. We get to know the details of a 
shipper’s business, then tailor a package of transportation services, sometimes by various 
modes of transportation, to meet those needs. In many cases, shippers outsource the 
majority of their freight management to freight brokers. Shippers count on transportation 
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intermediaries to arrange, report, and improve on the smooth and uninterrupted flow of 
goods from origin to destination. 

Freight brokers provide carriers access to services like consistent and rapid 
payment, fuel discounts and user friendly websites to search for and manage loads, 
paperwork, and receivables. Brokers keep carriers’ equipment fdled and moving. There are 
more than 15,000 licensed freight brokers in operation, and they range from one-person 
shops, to family owned businesses to multi-billion dollar, publicly traded corporations like 
C. H. Robinson. The market is very open and fragmented. 

Compliance. Safety, and Accountability 

In December of 2010, FMCSA launched CSA and the Safety Measurement System 
(SMS) became comprised of the BASIC data collected. There is no question that BASIC data 
and the associated screen shots are much more user friendly than its predecessor; from the 
category descriptions of "Fatigued Driving” and "Unsafe Driving", to the triangle and 
exclamation point indicating a score exceeding an arbitrary threshold, the BASIC data is 
presented crisply. FMCSA will readily admit, however, that while the format is a 
tremendous improvement, the purpose of the data remains the same; to assist FMCSA in 
prioritizing carriers for Agency compliance reviews, interventions, and inspections. In fact, 
FMCSA has attached the following warning to the BASIC data- it reads: 

Readers should not draw conclusions about a carrier's overall safety condition 
simply based on the data displayed in this system. Unless a motor carrier in the 
SMS has received an UNSATISFACTORY safety rating pursuant to CFR Part 385, 
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or has otherwise been ordered to discontinue operations by the FMCSA, it is 
authorized to operate on the nation's roadways. 

While the BASIC data is used as a compass to guide enforcement actions by FMCSA, 
the Safety Fitness Determination or Safety Rating is widely seen as the safety seal of 
approval by those who hire trucks. The Safety Ratings have equally user friendly names, 
and a carrier can be labeled Satisfactory, Conditional, and Unsatisfactory, or may be listed 
as having no safety rating at all because FMCSA has not prioritized its resources to perform 
a full compliance review on them. The Safety Rating, however, does not appear on the 
same screen as the BASIC data. 

Currently, the BASIC data is not directly linked to the Safety Rating, and the industry 
is waiting for a rulemaking to draw clear lines and correlations between the two. When 
FMCSA implemented the BASIC's in December 2010, many in the industry and within 
FMCSA anticipated that a rulemaking linking BASIC data directly to the safety rating would 
occur quickly. What was supposed to be temporary, however, continues to be delayed by 
the Agency. While the industry anticipates that the SFD rulemaking will be released for 
public comments in January 2013, as we are all aware the federal rulemaking process takes 
time and a final rule may not be issued in 2013. This is due in part to legitimate concerns 
with the BASIC data accuracy and consistency by motor carriers. Every day that goes by 
without the Agency developing a fair and accurate SFD, the transportation industry will 
continue to be negatively impacted. 

With user-friendly BASIC data and the official Safety Rating both visible, but in 
completely different systems, this has led to confusion amongst shippers and attorneys on 
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what constitutes a safe carrier to hire. There are often cases where satisfactory rated 
carriers have one or more BASIC alerts, FMCSA has added to that confusion by occasionally 
encouraging the use of BASIC data as a part of the carrier selection process, while at the 
same time maintaining a strict warning on the BASIC data that it not be used to exclude 
carriers from operating on the nation's roadways. For example, in May 2012, FMCSA 
released CSA factsheets targeted towards shippers and brokers. This information 
highlighted the difference between the BASIC data and the Safety Rating including the 
warning label. However, the factsheet confused the industry by saying in notes, that: 

A Satisfactory or Conditional rating does not mean, however, that the public 
should ignore all other reasonably available information about the motor 
carrier's operations. CSA's SMS data ... are one of many possible resources that 
the public can use to assess a motor carrier's safety performance record. 

We encourage FMCSA to be clear and consistent with shippers and brokers 
on which carriers and which information should be used to select truckers to haul 
freight. What the industry needs is a bright line differentiation of which carriers are 
unsafe. 

How BASIC data is u.sed in Court 

1. New .Standard of Care 

Prior to 2004, freight brokers were not overly concerned that they would be 
involved in a lawsuit if a motor carrier that was fully authorized to operate on the roads by 
FMCSA was selected to haul a load, and was subsequently in a tragic accident. Would you 
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be concerned about being sued if you hailed a fully licensed taxi, and through the 
negligence of the taxi driver a pedestrian was injured? Similarly, it should not be the 
responsibility of the travel agency to ensure that a particular airline is safe to operate, that 
is and should be determined by the Federal Aviation Administration [FAAj. Furthermore, a 
travel agency should not have to second guess the FAA, and they should not be held liable 
for millions of dollars in potential lawsuits for booking a passenger on an "unsafe" airline. 

In a series of court cases, however, some of which I provided testimony for, the 
court established a new interpretation of the responsibility, known as the duty of 
reasonable care. Subsequent court cases expanded and redefined the responsibilities of 
parties engaging independent contractors, and settlement and/or jury awards have grown 
substantially. In almost every case, the motor carrier's public liability insurance is 
exhausted, the carrier has filed bankruptcy, and those with deep pockets, like the broker or 
shipper, are sought to fill the loss and make the injured person or family whole, A common 
theme in most negligent hire cases is that brokers and shippers should second guess the 
FMCSA's decision of which carriers are safe to operate by examining the detailed safety 
record of each carrier before use. This second guessing scenario is why the conflicting 
interpretations of BASIC data and Safety Rating is of such great importance to freight 
brokers. Is a carrier with a score of 62 more dangerous than one with a score of 60? If that 
is true, then why not use only carriers with a score below 50 and shut all the other carriers 
down? The reason not to do this is that a relative safety system is fine for internal 
prioritization use, but damaging to market participants when made public. Brokers and 
shippers will continue to be sued because they used a carrier with a BASIC score that solely 
prioritizes them for an internal Agency compliance review. Until FMCSA provides firm 
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guidance on what BASIC thresholds constitutes a safe carrier, differing opinions will 
proliferate and the courts will arbitrate those opinions. 

2. New .Standard of Relationship 

In a separate and distinct type of claim from negligent hiring, in some cases, courts 
have also changed the nature of the relationship between 3PLs and carriers from 
independent contractor to that of an agency, thereby, creating a vicarious liability scenario. 
These agency cases attempt to re-interpret the arrangements between the broker and 
carrier alleging that the broker exercised enough control over the carrier to make the 
carrier a part of the broker. The travel agent does not become the agent of the airline in an 
aviation accident. The lawsuits are becoming more frequent and the verdicts vary greatly 
between federal and state courts from $1 million to more than $20 million. 

While C. H. Robinson has been successful overall at managing our risks of negligent 
hiring and vicarious liability lawsuits, we have spent considerable resources managing that 
risk. All brokers fear that they will be blind-sided someday when they think they have hired 
FMCSA authorized motor carriers. 

There can be no question that the brokerage industry seeks to promote higher 
safety standards for our nation's highways. That being said, the brokerage industry is 
displeased with the current state of affairs with courts holding 3PLs and shippers to an 
ever changing standard in carrier selection. Congress and the FMCSA can re-set this 
standard to one that is more reasonable and static. It should not be the responsibility of 
industry stakeholders and companies like C. H. Robinson to determine which carriers are 
safe to operate on American highways. It should be the sole responsibility of the Agency 
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charged with issuing licenses to carriers and making sure those carriers adhere to safety 
standards established by the Agency to tell the public which carriers are safe-to-use and 
which carriers are not. 

CSA and the Safety Fitness Determination fSFDl 

As an industry that is made up of both multi-national companies and thousands of 
small businesses, we need a single, clear cut safety standard from the Federal agency which 
was established to reduce the number of highway accidents. There is a great 
misunderstanding of how the BASICS within the CSA system for each carrier are 
determined, and these BASICS are relative scores with considerable doubts and questions 
about data accuracy, consistency, and direct crash risk. We feel this information is for the 
Agency's internal use, not for public consumption, which makes it difficult for the public to 
understand if a carrier is safe or unsafe to operate on the nation's highways. 

There is no question that the CSA initiative is helping FMCSA and the data regarding 
roadside compliance is improving; however there is still confusion regarding what 
constitutes a safe carrier to hire. FMCSA has shifted a tremendous burden of risk, in the 
form of negligent hiring lawsuits, onto shippers and brokers. With the threat of significant 
lawsuits, the industry is often faced with the choice of second guessing the Agency. It is not 
the responsibility of shippers or the brokerage industry to make the safety fitness 
determination of motor carriers. The only way to accomplish this task is for FMCSA to 
complete the new Safety Fitness Determination (SFD) rulemaking and fiilly link the BASIC 
data to the Safety Rating. However, we do not want FMCSA to develop a SFD, prior to 
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addressing industry concerns regarding the methodology used to evaluate carriers BASIC 
scores and percentages. 

Recommendations 


Until the Safety Fitness Determination (SFD) rulemaking is developed for public 
comment and ultimately developed into a final rule, we recommend: 

1. FMCSA should immediately add the current compliance review based 
Safety Rating to all screenshots that display a carrier’s BASIC data so there 
is no confusion about the two systems. 

2. FMCSA should remove any language from its website and outreach that 
encourages shippers, brokers, or the public to use the BASIC data for their 
own purposes. FMCSA should not encourage the use of unproven, relative 
data, except for internal use. 

Going forward in the middle term, we recommend the following; 

3. When the SFD rulemaking is posted in the Federal Register and open to 
public comment, the industry will seek a rating system from FMCSA that 
rates all unsafe carriers as unfit to operate, and thus eliminate any 
confusion on which motor carriers are safe to hire. FMCSA officials have 
publicly indicated that this is the direction the Agency is currently 
considering in the development of the SFD rulemaking; the brokerage 
industry would strongly support this position. 
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4. We ask Congress to develop a legislative fix similar to the Graves 

Amendment enacted in 2005 as part of the SAFETEA-LU highway bill. The 
statute abolished the vicarious liability of companies that rent or lease 
motor vehicles based on the negligent driving of their customers. This 
amendment would create a uniform standard against liability without fault 
by preempting state vicarious liability laws imposing liability on non- 
negligent transportation brokers and shippers. 

Conclusion and Legislative Fix 

In conclusion, we fully support FMCSA and its mission to improve motor carrier 
safety on the nation’s roadways. TIA and C.H. Robinson will work productively with 
industry participants, FMCSA and Congress to ensure that FMCSA publishes a safety fitness 
determination for all motor carriers that is based on accurate and fair data, and that does 
not discriminate based on carrier size or type. When the SFD rulemaking process begins, 
the industry asks Congress to carefully review the Agency’s actions to ensure that quality 
data is utilized and fair and impartial processes are followed, and that a clear safety fitness 
determination is established for every carrier. 

1 appreciate the opportunity to testily before the committee today on the concerns 
of CSA and its effects on the transportation brokerage industry. 

' Behavior Analysis and Safety Improvement Categories (BASICS) 
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STATEMENT OF WILLIAM GENTRY 
PRESIDENT. GENTRY TRAIL WAYS 

AND ON BEHALF OF AMERICAN BUS ASSOCIATION AND UNITED MOTORCOACH 

ASSOCIATION 

SUBCOMMITTEE ON HIGHWAYS AND TRANSIT 
HOUSE TRANSPORTATION AND INFRASTRUCTURE COMMITTEE 
UNITED STATES HOUSE OF REPRESENTATIVES 
SEPTEMBER 13, 2012 

My name is Bill Gentry and I am the owner and President of Gentry Trailways in Knoxville, TN. 
We fiimish school bus transportation to our local school district and local and interstate charter 
and tour travel with over-the-road motorcoaches. We are take great pride in serving our 
community safely and economically for over 50 years. 

Chairman Duncan, Ranking Member DeFazio, and Members of the Subcommittee, thank you for 
this opportunity to testify. On behalf of the members of the American Bus Association and the 
United Motorcoach Association, we appreciate you calling this hearing today and the 
opportunity to represent the motorcoach travel and tourism industry and our perspectives 
regarding the Federal Motor Carrier Safety Administration’s Compliance Safety and 
Accountability Program, better known as CSA. 

Among professionals in passenger transportation safety, hopes were high that CSA would afford 
new and improved tools to better predict the likelihood of commercial motor vehicle crashes. 
When CSA was launched, FMCSA stated: “It introduces a new enforcement and compliance 
model that allows FMCSA and its State Partners to contact a larger number of carriers earlier in 
order to address safety problems before crashes occur.” Unfortunately, at this point independent 
studies and anecdotal evidence suggest CSA may fall severely short of its intended goal of 
significantly reducing commercial motor vehicle crashes. 

Like its predecessor, CSA is rooted in compliance and the associated enforcement of the most 
rudimentary rules that are decades old and may not reflect progressive risk management 
stratagems and actuarial science. In other words, we placed an old engine in a new motorcoach 
and are expecting better performance. If anything, CSA cries out for improved methods for 
passenger cairier crash prediction and tools passenger carriers can utilize to mitigate their risk. 
Instead, the enforcement community remains entrenched in tactics that more resemble a “gotcha” 
mindset that generates revenue from fines rather than employing methods that truly reduce the 
possibility of a commercial motor vehicle crash. We do not believe the cuirent data fed into CSA 
and the current prioritization scheme will result in a significant reduction in crashes. 
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Recently, Congress authorized $25 1 ,000,000 in Moving Ahead for Progress in the 2 1 st Century 
(MAP-21) for FY 2013 to inspect commercial motor veliicles and drivers in the field. Routine 
inspections for a motorcoach include examining a driver’s licensing, medical certificate, log 
books and the vehicle’s emergency exits, headlamps, turn signals, emergency flashers, 
windshield, brake components, engine compartment and air pressure. All of these items are basic 
components of safe operations and command attention. Unfortunately, compliance or 
noncompliance with these items is rarely significant as indicators of a commercial motor vehicle 
driver crash. CSA lacks useful data for passenger carriers to mitigate crashes. Moreover, the 
consumers of passenger carrier services are left with algorithms and scores that are nearly 
impossible to decipher when selecting a safe passenger carrier. 

Studies indicate that vehicle defects are responsible for less than 2% of commercial motor 
vehicle accidents. Over 95% of commercial motor vehicle accidents are caused by driver error. 
But there are stark differences in the significance of the type of driver error and its relation to 
crash causation. The American Transportation Research Institute reports that a conviction for 
“Failure to Use/Improper Signal” increases the likelihood of a commercial motor vehicle crash 
by 96%. Conversely, any “out-of-service” violation normally detected at a destination or 
roadside inspection increases the likelihood of a driver’s involvement in a subsequent 
commercial motor vehicle by 26%. A “Past Crash” or “Improper Passing” violation increases the 
likelihood of driver’s involvement in a crash by 88% while a “Size and Weight” violation 
increases the likelihood of an accident by 1 8% and a “Disqualified Driver” or “Medical 
Certificate” violation rates as “non-significant”. 

All of the highest indicators of an mcreased propensity for an accident relate to basic traffic law 
enforcement. In July 2009, the American Bus Association’s Bus Industry Safety Council (BISC) 
implored the enforcement community at the International Association of Chiefs of Police 
meeting to issue citations when drivers violate basic traffic laws and insist that courts avoid 
reducing or modifying the original chai-ges. It is a common complaint of owners of passenger 
carrier companies that law enforcement seems to ignore drivers who violate speed limits or 
drivers tliat follow other vehicles too close, while on the oilier hand issuing tickets for bumed-out 
tail lights that increases a carriers’ Safety Measurement Scores that may eventually trigger an 
FMCSA intervention. 

CSA also fails to recognize the vast differences in the level of State paiticipation in inspection 
activity. Many carriers’ base of operation are in States lacking any formal passenger carrier 
inspection programs and therefore have very low contact witli carriers while other states have 
substantial inspection activity. Make no mistake about it; the passenger carrier business is a 
national business. Tour operators routinely select passenger carriers from states hundreds of 
miles from the trip origination. It would not be surprising to find a carrier with better scores in 
Mississippi due to low enforcement contact compared to a high contact state such as New York. 

Is a passenger carrier safer that receives little or no inspection activity and therefore has no 
violations safer tlian a passenger carrier whose base of operation is in a high contact state? 
Additional disparities develop when the CSA scores do not take into account carriers’ urban or 
rural bases of operations, miles traveled and in what regions those miles are traveled. 
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Often, when drivers incur traffic violations there are further disparities within CSA’s Safety 
Measurement System. Passenger carriers with very low tolerance for traffic infractions routinely 
terminate drivers in an effort to eliminate the increased likelihood of a crash. Unfortunately, 
CSA’s Safety Measurement Scores do not reflect the elimination of the risk when the driver is 
dismissed and the operator must endure the punitive scores associated with the violation for two 
years and which may subject the company to an agency intervention. Meanwhile the dismissed 
driver simply finds a carrier with more tolerance for drivers with traffic infractions; thus taking 
his increased likelihood for crashes with him. CSA in no way mitigates these disparities nor 
identifies the carrier with the increased propensity for an accident. Inconsistencies revolve 
around the differences in training, skill, supervision and experience of the officer inspecting the 
commercial motor vehicle. Should the inspecting officer err in some respect (e.g. wrongful 
assignment of a violation, a misinterpretation or mistake in law) the carrier’s appeal process is 
arduous and time consuming. Any appeal is submitted via an online system once the violation 
appears on the carriers’ safety record. Plainly stated, the system presumes the operator or driver 
at-fauit on all violations. Furthermore, the appeal is reviewed by lire very officer that issued the 
violation. States have various response times to the appeal and supervision over the appeal. 
Recently, FMCSA introduced an appellate process that may prove promising; but adds yet 
another layer of time-consuming bureaucracy. Meanwhile, as the information concerning the 
violation is public, passenger carriers must suffer the adverse consequences of consumers and 
insurers viewing violations that ate in dispute as well as the costs in time and resources of getting 
the violation removed. 

Perhaps CSA’s most controversial subject is the issue of crashes. Simply stated all crashes, 
regardless of accountability, are the number one indicator that a commercial motor vehicle 
company and/or driver will incur another crash. In the past, FMCSA has collected information 
regarding all crashes. If the crashes associated with a carrier reached a certain threshold, an 
intervention occurred that evaluated the carrier’s compliance with the Federal Motor Carrier 
Safety Regulations. Further evaluation of crashes was done to determine “preventability”. We 
believe this system worked relatively well. However, the CSA system is problematic. First of 
all, consumers of commercial passenger carrier services are encouraged to evaluate a carrier’s 
Safety Measurement System scores, including crash data. Unfortunately, the data contains no 
information regarding the severity or accountability of a crash. Unliltered, the information 
cannot serve as credible consumer information upon which a carrier selection can be made. 

While ABA and UMA believe that crash data serves a critical role in predicting a carrier’s 
propensity for an accident; the information in its current fonn is inappropriate for consumers and 
should be restricted to enforcement and the motor carrier’s view only. Congress recently passed 
legislation that would require the FMCSA to develop an easy to understand rating system for 
consumers of passenger carrier services that would presumably reflect a carrier’s propensity for a 
crash. ABA and UMA feel the development of this rating system should be prioritized by 
FMCSA leadership in order to meet the eighteen month deadline imposed by Congress. 

There is one final issue that must be raised. Current law requires that States will ensure that, 
except in the case of an imminent or obvious safety hazard, an inspection of a vehicle 
ti-ansporting passengers for a motor carrier of passengers is conducted at a station, tenninal, 
border crossing, maintenance facility, destination, or other location where motor carriers may 
make planned stops. Congress will be disappointed to learn that FMCSA is advising States that 
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they may conduct passenger carrier vehicle and driver inspections at State weigh “stations”; 
subverting the will of Congress to protect passengers from safety hazards, delayed schedules and 
interfering with passengers’ ability to find proper accommodations during inspections. The 
recently passed MAP-21 not only reiterates the prohibition against weigh station inspections but 
further states under Sec.32504 (ii) “Impoundment and Immobilization of Commercial Motor 
Vehicles for Imminent Hazard”: “Enforcement shall not unreasonably interfere with the ability 
of a shipper, broker, or other party to arrange for the alternative transportation of any cargo or 
passenger being transported at the time the commercial vehicle is immobilized. In the case of a 
commercial vehicle transporting passengers, the Secretary or authorized State official shall 
provide reasonable, temporary, and secure shelter and accommodations for passengers in 
transit.” It is our position that no weigh station was designed to accomodate 57 passengers, some 
of which may be very young, senior citizens or disabled. 

Anecdotal evidence exists that CSA has changed behaviors and improved compliance with the 
Federal Motor Carrier Safety Regulations as interpreted by the North American Standard Out-of- 
Service Criteria. Our reservations with CSA concern its limited effect of reducing passenger 
carrier crashes through expensive and somewhat antiquated methods. Perhaps CSA’s best feature 
is its flexibility and adaptability. The leadership at FMCSA has been responsive to 
recommendations and already CSA has evolved significantly since its entry in December 2010 
and we applaud the FMCSA leadership for its willingness to listen to the industry. 

We have two final recommendations for CSA. First, we recommend that the Government 
Accountability Office (GAO) engage the services of the American Academy of Actuaries in an 
effort to more effectively explore the link between the most significant causes of commercial 
motor vehicle crashes and the CSA’s Safety Measurement System. 

Second, under CSA, carriers are placed into peer groups (i.e., other caniers with similar numbers 
of inspections or size) and ranked according to perfonnance. The rankings determine which 
carriers may not be complying, through inspections, with the Federal Motor Carrier Safety 
Regulations and therefore prioritized for intervention. However, passenger carriers are included 
in the peer rating system with the much large population of trucks. Given the nature of passenger 
carriers whose fleets may be typically smaller, travel fewer miles, and have a variety of risk 
exposures; we recommend that passenger carriers be rated within a passenger caniers peer group 
to more readily identify passenger carriers for interventions. 

In conclusion, we believe CSA is well-intended, but has room for significant improvement and 
we look forward to working with the Committee and the FMCSA to achieve its intended goals. 

On behalf of the members of the American Bus Association and the United Motorcoach 
Association, I appreciate this opportunity to express our views regarding this important subject 
and to answer any questions you may have. 
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ABA represents motorcoach and tour companies in the United States and Canada Its members 
operate charter, tour, regular route, airport express, special operations and contract services 
(commuter, school, transit). Another 2,800 member organizations represent the travel and 
tourism industry and suppliers of bus products and services who work in partnership with the 
North American motorcoach industry. 

Founded in 1971, the United Motorcoach Association (UMA) is the nation’s largest association 
of bus and motorcoach companies and industry suppliers with over 1,200 members located 
across North America. Our Members represents the full spectrum of bus and motorcoach 
operations; from small family charter and tour - to nationwide scheduled and commuter service 
operations. The United States Small Business Administration estimates over 90% of all privately 
owned bus and motorcoach companies meet the definition of “small business.” 
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SUPPLEMENTAL MATERIAL PROVIDED BY THE UNITED 
MOTOROACH ASSOCIATION 


American Transportation Research Institute, "Predicting Truck Crash Involvement: A 201 1 
Update”, April 201 !. 

Federal Motor Carrier Safety Administration Analysis Brief, “The Bus Crash Causation Study", 
January 2010 (Publication No. FMCSA-RRA-10-003). 


SUPPLEMENTAL MATERIAL PROVIDED BY THE AMERICAN 
BUS ASSOCIATION 

American Bus Association letter of September 10, 2012 to Federal Motor Carrier Safety 
Administrator Re: Roadside Bus Inspections. 
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Predicting Truck Crash Involvement: A 2011 Update 


The Problem 

Despite fatal truck crash totals reaching their lowest 
levels in U.S. DOT recorded history in 2009, both 
industry and government remain convinced there is 
room for improvement. Reacting to recent research 
which has highlighted the pivotal role that driver- 
related factors play in truck crashes, it Is clear that 
efforts aimed at further reducing preventable crashes 
must focus in large part on driver behaviors. 

In 2005, ATRI conducted research that identified 
specific truck driver behaviors that are most predictive 
of future truck crash involvement'' Numerous factors 
could have changed these relationships over the past 
five years, however. Therefore, an updated analysis 
was warranted to discern which truck driver behaviors 
from the original study continue to hold predictive 
value In terms of crash involvement. 

Research Goal 

The main objective of this research was the 
identification of specific types of driver behaviors 
(violations, convictions and crashes) that are most 
highly correlated with future crash Involvement The 
Research Team examined to what extent drivers with 
certain driving records in one year (2008) were more 
likely to be involved in a truck crash in the following 12 
months (2009), compared to drivers who did not have 
the same violations, convictions or prior crash history. 
Additionally, the Research Team sought to determine 
how the updated 201 1 findings relate to those from 
ATRI’s 2005 study. 


’ American Trarsportailon Research Institute. Predfclhg Truck Crash 
Irwolvement: Oeveioptng a Commero'al Driver Behavior-Based Model and 
Recommended Countermeasiffes. Alexandria, VA October 2005- 


Methodology 

This research replicated a first-of-its-kind ATRI study 
whk^ analyzed several driver-specific databases to 
statistically relate those data to future crash probability 
at the driver level of analysis. Data sources included 
the Motor Carrier Management Information System 
(MCMIS) and the Commercial Drivers License 
Information System (CDUS). 

For the purposes of this research, crash invotvement 
was us^ as the dependent variable. The independent 
variables were driver-specific performance indicators 
mined from the data including; specific road inspection 
violation information; driver traffic conviction 
Information; as well as past crash involvement 
information. 

Driver data were gathered from a two-year time frame 
(2008-2009) and analyzed across those years to 
determine the future crash predictability of violations, 
convictions and crashes which occurred the previous 
year, individual chi-square analyses were used to 
assess whether there was a significant difference in 
foture crash rates for drivers based on their past 
violations, convictions and/or crash information. 

Findings 

This study’s findings were based on data from 587,772 
U.S. truck drivers. The analysis shows that a “faiiure 
to use/improper signal" conviction was the leading 
conviction associated with an increased likelihood of a 
fijtur© crash. When a truck driver was convicted of this 
offense, the driver’s likelihood of a future crash 
Increased 96 percent. Ten additional convictions were 
also significant crash predictors; of these, eight had an 
associated crash likelihood Increase between 56 and 
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Analysis Brief 

Federal Motor Carrier SaP^ Adrrifiilstratfon 


The Bus Crash Causation Study 

Ralph Craft 

Federal Motor Carrier Safety Administration 
Magdalene Skretta, Suzanne Cotty 
Econometrica, Inc 

Summary 

The Motor Carrier Safety Improvement Act of 1999 mandated a study to 
determine the causes of, and factors contributing to, crashes involving 
commercial motor vehicles and directed the Secretary of Transportation 
to transmit the results of the study to Congress. In response, the Federal 
Motor Carrier Safety Administration and the National Highway Traffic Safety 
Administration conducted a three-year study of large truck crashes— the Large 
Truck Crash Causation Study— and a smaller study of bus crashes, the Bus Crash 
Causation Study (BCCS). This Analysis Brief summarizes the results of the 8CCS. 
Approximateiy 50 people are killed and fewer than 1 ,000 are Injured annually in 
cross-country and intercity bus crashes, Given those relatively small numbers 
of bus-related fatalities and injuries, FMCSA decided to collect crash data In 
northeastern New Jersey, which is part of the New York City metropolitan area 
and home to large fleets of various types of buses. The BCCS was designed 
to collect more then 400 data elements on each crash that Included at least 
one bus and at least one fatality or injury. Data collection included crashes 
occurring from January 1, 2005, to OecemberSI, 2006. 

The BCCSreportincludesinformationonAObusesinvoived in 39 fatal and injury 
crashes (Category A, crashes involving fatalities or incapacitating injuries; or 
Category B, crashes Involving non-incapacitating Injuries) that occurred in 
New Jersey in 2005 and 2006. The following key variables were coded for each 
CTdsh: critical event (the event after which a crash Is unavoidable); critical reason 
(the immediate reason for the critical event); and associated factors (all factors 
selected from the current understanding of conditions related to crash risk and 
present at the time of the crash). Human errors by bus drivers, other vehicle 
drivers, and pedestrians or bicyclists were assigned as the critical reasons 
V for bus crashes in 90 percent of the cases in the BCCS. Of the 19 crashes in 
f which the bus was assigned the critical reason for the crash, driver error was 
the specific reason in IS cases. In the 20 cases for which the critical reasons 
were not assigned to the bus or Its driver but to another (non-bus) vehicie, a 
pedestrian, or a bicyclist, the problem was human error. 
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The Bus Crash 
Causation Study 


Introduction 

The Motor Carrier Safety Improvement Act of 3999 
(MCSIA) mandated a study to detemnine the causes 
of, and factors contributing to, crashes involving 
commercial motor vehicles (CMVs). The MCSIA 
directed the Secretary of tiie U.S. Department of 
Transportation (DOT) to transmit tlie results of 
the study to Congress. In response, DOTs Federal 
Motor Carrier Safety Administration (FMCSA) and 
National Highway Traffic Safety Administration 
(NHTSA) conducted a three-year study of large 
truck crashes. FMCSA transmitted a report to 
Congress on the Large Truck Crash Causation 
Study (LTCCS) in March 2006, This Analysis Brief 
summarizes FMCSA's report to Congress providing 
the results of the Bus Crash Causation Study (BCCS). 

Each year in the past decade, more than 4,8(X) 
people have been killed and more than 100,000 
people have been injured in crashes involving 
large trucks. For the LTCCS, FMCSA was able 
to obtain a representative sample of iaige truck 
crashes by employing researchers at each of 
the 24 NHT3A Crashworthiness Data System 
(CDS) data collection sites across the Nation. In 
comparison, approximately 50 people ace killed 
and fewer than 1,000 injured annually in cross- 
country and intercity bus crashes. Using the same 
data collection strategy for BCCS as LTCCS was 
not practical. Given the relatively small number of 
cross-country and intercity bus crashes resulting in 
fatalities or injuries and the concentration of those 
crashes in certain metropolitan areas, a nationally 
representative sample of bus crashes would have 
been prohibitively expensive to acquire and would 
have taken many years to complete. 

Faced with the challenges of acquiring a 
representative, national sample of bus a'ashes, 
FMCSA decided to collect crash data in northeastern 
New Jersey, which is part of the New York Gty 
metropolitan area and home to large fleets of 
various types of buses. The goal was to study 50 to 
100 crashes in a year. However, the paucity of bus 
crashes resulting in fatalities or injuries revealed 


only 39 crashes involving Vitalities or incapacitating 
injuries (Category A) or non-incapadtadng injuries 
(Category B) in 2 years. Despite the small sample, 
the BCCS is the largest in-depth comprehensive 
examination of bus crashes ever conducted. 

The BCCS database is available electronically to 
the public. The public copy of the database does 
not indude data from Interviews that cannot be 
validated by a second source. Qualified researchers, 
academic institutions, and government agencies 
will be granted full access to the database, including 
interview data. 

Methodology 

The BCCS was conducted in New Jersey by 
FMCSA research staff and State CMV inspectors, 
in conjunction with New Jersey law enforcement 
and public safety agencies. The BCCS was designed 
to collect more than 400 data elements on each 
crash that included at least one bus and at least 
one fatality or injury. Generally, the study did not 
include crashes involving New Jereey transit buses 
or school buses transporting children from Itome to 
school, because most of FMCSA's safety regulations 
do not apply to tliose vehicle types. The only 
exception was to include transit and school buses 
if the crash involved at least one fatality. 

Data collection included crashes occurring from 
January 1, 2005, to December 31, 2006. Buses are 
defined as vehicles designed or used to transport 9 
to IS people (including the driver) for compensation 
or more than 15 people for any purpose. New 
Jersey' was selected as the data collection site for 
the following reasons: a high volume and wide 
variety of bus traffic; a high level of interest in bus 
crashe.s exprKsed by Federal, State, and local New 
Jersey govemn^ent officials; and a strong State bus 
safely program. To ensure data quality, crash-site 
investigations began as soon as possible 
after the crash. 

FMCSA developed the BCCS database using 
a methodology modeled on the LTCCS and 



focused on pre-crash factors. State and local police 
agencies notified an FMCSA researcher when a 
crash occurred. Data collection w'as performed at 
each crash site by a two-person team consisting 
of a trained researcher and a New Jersey State 
bus inspector who conducted a North American 
Standard Level 1 inspection of the bus and bus 
driver involved in the crash. The researcher and bus 
inspector collected driver, passenger, and witness 
interviews at the crash scene. Crash forms were used 
to record extensive data, including the following: 

• Location, time, date, and sequence of the crash 
event and collision measurements 

• Bus and bus driver Inspection results 

■ Roadway conditions, weather conditions, and 
traffic conditions 

• Pre-crash events 

• Driver age, sex, physical characteristics, and 
injury severity 

• Drivers' use of drugs or alcohol. 

Additional interview data were collected by 
telephone from the motor carrier responsible for 
the bus and from the drivers of other vehicles 
involved in the crash after leaving the crash scene. 
Researchers also I'eviewed police crash reports, 
hospital records, and coroners' reports for fatal 
crashes. The researcher often revisited a crash scene 
to refine scene diagrams and search for additional 
data. Crash case data were provided to FMCSA 
crash experts for coding, and difficult cases were 
reviewed by FMCSA New Jersey Division and 
Headquarters staff before being included in the 
electronic study database. 

Crash Characteristics 

This report includes information on 40 buses 
involved in 39 fatal and Category A or Category B 
injury crashes occurring in New Jersey in 2005 and 
2006. Nationally, during this same time span, buses 
were involved in 5.6 percent of all large truck and 
bus fatal crashes; but in New Jersey, buses were 
involved in 14.5 percent of all truck and bus fetal 
crashes. Due to the small sample of 39 crashes, only 


whole numbers are used in the discussion of the 
BCCS data. There were 14 crashes involving at least 
one fatality and 25 crashes involving at least one A 
or D injury. 

Eighteen of the 39 crashes included in this report 
involved a collision between a bus and a passenger 
vehicle (i.e., passenger car, pickup truck, van, or 
apiort utility vehicle). In other crashes with motor 
vehid^, three buses collided with commercial 
trucks, two collided with motorcycles, one collided 
with a light rail car, and one was a crash between 
two buses. In eight cases, the bus hit a pedestrian, 
and in two cases the bus hit a bicyclist. There were 
four single-vehicle crashes, and in two of the crashes 
the ^ses caught fire. 

Table 1 presents data on the bus body type for the 40 
buses involved in the 39 crashes. More than half of 
these buses were molorcoache.s (intercity buses). 

Table 2 presents data on the bus operation for the 40 
buses involved in the 39 crashes. Most of the buses 
were being used in charter or interdty regular route 
service. Examples of "other" operation types include 
a van carrying mentally disabled adults to a group 
home after a day trip and a condominium complex 
operating a bus service. 
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Tm Bus Crash ' 
Causation STUdv 



Coding Crash Data 

The foUowing key variables were coded for 
each crash: 


Critical event: The event after which a crash is 
unavoidable. The critical event is the action or event 
that put the vehicle or vehicles on a course that 
made the collision unavoidable, given reasonable 
driving skills and veliicle handling. One vehicle in 
eacli crash is coded with the crilicai event. Examples 
of critical events include "lane change/run offroad" 
and "loss of control." 

Critical reason: The immediate reason for the critical 
event. The reason is coded to the vehicle that was 
coded with the critical event The reason can be 
assigned to the driver, vehicle, or environmental 
conditions leading to tlie critical event. Possible 
critical reasons include: driver condition and 
decisions; vehicle failure; and environmental 
condition^ including weather and roadway 
conditions or roadway design features. 

Associated factors: All factors elected from die 
current understanding of conditions related to 
crash risk and present at the time of the crash. 

No judgment is made as to whether the factor is 
related to the particular crash, just whether it was 
present during the crash event. Associated factors 


are considered in conjunction with the assignment 
of a critical reason to identify the range of events 
tfiat lead to a crash. The associated factors provide 
sufficient information to d«cribe comprehensively 
die circumstances of the crash. Examples of 
associated factors include fah'gue, making an illegal 
maneuvei> and inattention. 

In addition to the analysis of crash events provided 
in this report, there are narrative descriptions 
included with each of the 39 crash case files. The 
tables in the following section focus on critical 
events, critical reasons, and associated factore for 
ail cases included in the BCCS. Although critical 
events, critical reasons, and associated factors do not 
define the cause of a crash independently, when they 
are considered together, they provide researchers 
with the information needed for reasonable 
reconstruction of the crash events and assessment 
of crash causation. 

Results 

Table 3 provides a breakdown by critical event of the 
19 crashes where the critical reason was assigned to 
the bus. "Traveling too fast" means the driver was 
traveling too fast for the conditiosis at the time of 
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the crash, which may or may not be related to the (c-gv roadway condition and design or adverse 

speed limit. Other events included a bicycle in the weather conditions) were coded as the crash 

roadway and a bus crossing through an intersection. critical event. 


Table 4 shows the coding of critical reasons assigned 
to a bus. In 15 of the 19 cases, the critical reason was 
assigned to the bus driver, including 10 incidents in 
which the driver was coded with either inadequate 
surveillance (failed to look; looked but did not see) 
or inattention (attention wandered from driving 
task), both of which fall into the category of failing 
to recognize and react to a situation to avoid a 
collision. The only critical reasons assigned to the 
buses were fires on two buses and oik* incident of 
failed brakes. In one case, environmental conditions 



In the remaining 20 crashes, the critical reasons were 
not assigned to the bus or its driver. Other vehicles 
involved in the crashes were assigned the critical 
reason in 16 of the cases, and pedestrians were 
assigned the critical reason in 4 of the cases. In each 
of those 20 cases, the critical reason was assigned to 
the people involved, as opposed to vehicle failure 
or adverse environmental conditions. The drivers 
of tfie other vehicles were coded with traveling too 
fast or too slow (5 crashes), being unable to perform 
the driving task due to falling asleep or illness (4 
crashes), being inattentive or distracted (3 crashes), 
and other factors (4 crashes). In ail 4 of the crashes 
where pedestrian.s were coded with the critical 
reason, the critical reason was inattention. 

Table 5 shows those associated factors that were 
coded more than once among all bus drivers in 
the study. Note that some factors coded for the 
drivers as being present before the crash were later 
judged also to be the critical reason for the crash. 

For example, inadequate surveillance was coded for 
10 of the 40 bus drivers and was judged to be the 
aitical reason for 6 crashes. The associated factors 
are listed in descending order according to how 
often diey were coded for the bus drivers. 

Each of the following eight associated factors 
was cited only one time: aggressi\’e driving; 
driver distracted by conversation; driver was 
uncomfortable with passengers; driver made a false 
assumption; fatigue; illness; traveling too slow; and 
Ime of sight obstructed inside the bus. 

State bus inspectors conducted a driver and vehicle 
safely inspection of each bus involved in a crash. 

The inspections determined whether serious safety 
problems existed before the aashes happened. 

These safety problems, if discovered before the 
crash, would have been enough for the inspector 
to place the bus out of service until the problems 
were corrected. 
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The Bus Gkash 
Causahon Study 


The pre-crash out-of-service (OOS) violations 
identified by State bus inspectors are shown in 
Table 6. Five of the bus drivers coded with the crash 
critical reason were eadi dted for one driver OOS 
violation. None of the drivers of the 21 buses that 
were not assigned the crash critical reason was 
cited with a driver CK3S violation. Five buses coded 
with the crash critical reason had 12 vehicle OOS 
violations, and only 2 of the 21 buses not coded 
with the critical reason for the crash had vehicle 
OOS violations. 


Tables 

Associated Factors Coded 
to Bus Drivers 


Assoctsti^ Factor 

Nurhber 

Une of ^ght obrtnietedby v^ic|e,.6b)^ stga 

32 

-•inahuRy. 

16 

'.'•'thad^'iate.wiiveactidn'bken . . 

; ^ • ■' 

UrkomlbrU^e/unfafTiKiarwi^ the road 

. ■■13 ■■ : 

Inadequaiasucyefliat^' 

10 •• 

Made'artlli^im'afwuver, • ' 

' St,;.'- ' 

Prescription drug yse 

• .8, . 

Prirar'hgd vision probiemi 


inat'tentiofV'distrecflon ; 


Iriipendfrtg pTpbiem rnasked by traffic flow . 


{distracted by a person, objed/ or event 


Une of sight obscured by weather, poof light 

' 

' Misjudged gapprvelocity • 

' '4 

Fdiovvfng too close ■ ' ; 

• ' yy ■ 

Driver had hearing ^oW^s 

■ ■■ 2- 

Traveltngtpb.fast 

• 2 : 




Of the 18 bus vehicle OOS violations, 6 involved 
brates, 3 involved lepair and maintenance 
problems, and 3 involved lighting devices violations. 
Odierbus OOS violations included problems with 
the function or condition of steering, suspension, 
firarrte, axle, windshield, or emergency exit. Of the 18 
bus vehicle OOS violations, 12 were assigned to the 
buses that were coded rvith the crash critical reason. 

Three of the 19 drivers for the buses coded with 
the critical reason either carried an expired medical 
certificate or did not have a medical certificate. 

It is worth noting that not being able to present a 
medical certification is not an OOS violation. For 28 
of the 40 drivers in the BCCS, data about medical 
certification were unknown. 

Conclusion 

Human errors by bus drivers, other vehicle drivers, 
and pedestrians or bicyclists were assigned as the 
critical reasons for bus crashes in 90 percent of the 
cases in the BCCS. Of the 19 crashes in which the 
bus was assigned the critical reason for the crash, 
driver error was the specific reason in 15 cases. 

In the 20 cases for which the critical reasons were 
not assigned to the bus or its driver but to another 
(non-bus) vehicle, a pedestrian, or a bicyclist, the 
problem was human error. The only cases for which 
the critical reason was not assigned to a driver, 
pedestrian, or bicyclist were two cases in which the 
buses caught fire, one case in whidi the bus brakes 
failed, and one case in which ice on the roadway 
resulted in a crash. 

These results are very similar to the results in ihe 
LTCCS. In that study of 963 fatal and injury crashes 
involving large trucks, when the critical reason was 
assigned to the truck, it was assigned to tine driver 
in 88 percent of the cases. When the critical reason 
was assigned to another vehicle — ^almost always 
a passenger vehicle — the reason was coded to the 
driver in 92 percent of the crashes, The only major 
difference between the studies is the almost total 
lack of pedestrians and bicyclists in the truck study. 
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Although the BCCS cannot be considered a 
representative sample of bus crashes (unlike dte 
larger LTCCS, which was a nationally representative 
sample of fatal and injury crashes involving large 
trucks), it stands as an important study that has 
yielded worthwhile insight into crash risk factors 
for buses. Many of the human errors assigned to 
bus drivers, including inattention, distraction, haste, 
and misjudgments, are not violations of laws or 
regulations. On the other hand, some of the human 
errors are chargeable offenses — such as making 
illegal maneuvers and following too close. In many 
instances, human errors were accompanied by 
Federal OOS violations, such as violations of hours- 
of-«erv)ce regulations or vehicle safely standards. 


While better enforcement can improve die safety 
climate, producing safer drivers cannot be ensured 
solely by police enforcement actions. Finally, 
numerous vehicle OOS violations were found in 
BCCS post-crash inspections. The interaction of 
defective vehicles wth driver errors cannot be 
ignored in assessing reasons for the crashes. 


1 fable 6. , 




Driver and Vehicle Out-of-Service Violations for All Buses in the Study 
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Analysis Brief 

Federal Motor Carrier Safat/ Admlnlstratiort 


Office of Analysis, Research and Technofo9y 

Federal Motor Carrier Safety Administration 

The primary mission of the Federal Motor Carrier Safety 
Administration (FMCSA) is to reduce crashes, injuries and fatalities 
involving large trucks and buses. In carrying out its safety mandate, 
FMCSA develops and enforces data-driven regulations that balance 
motor carrier (truck and bus companies) safety vwth industry 
efficiency; harnesses safety information systems to focus on higher 
risk carriers in enforcing the safety regulations;targets educational 
messages to carriers, commercial driver5,and the publicjand partners 
with stakeholders Including Federal, State, and local enforcement 
agencies, the motor carrier industry, safety groups, and organized 
labor on efforts to reduce bus and truck-related crashes. 

The mission of the Office of Analysis, Research and Technology is 
to reduce the number and severity of commercial motor vehicle 
crashes and enhance the efficiency of CMV operation by conducting 
systematic studies directed toward fuller scientific discovery, 
knowledge, or understanding; adopting, testing, and deploying 
innovative roadside practices and technology; analyzing trends, costs, 
fatalities and Injuries in large truck and bus crashes; monitoring data 
qualityrand preparing economic and environmental analyses for 
FMCSA’s rulemakings. 

This Analysis Brief was produced by the Analysis Division In FMCSA's 
Office of Analysis. Research andTechnology. The Analysis Division 
provides the transportation industry and the public with analytical 
reports on trends, costs, and fatalities and injuries in large truck 
and bus crashes.The division also monitors data quality to ensure 
an accurate measurement of safety performance, so effective 
countermeasures can be developed to reduce the occurrence 
and severity of commercial motor vehicle crashes. In addition, the 
Analysis Division prepares all the economic and environmental 
analyses for FMCSA's significant rulemakings to ensure changes to 
motor carrier regulations are based on sound analysis and data. 
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AMERtCAH BUS ASSOCIftTIOM 


Repfeseoting tha matareoach. hurand travei tn^tstry 


September 10, 201 2 


VIA ELECTRONIC MAIL 

Hoti. Anne Ferro 
Administrator 

Federal Motor Carrier Safety Administration 
1 200 New Jersey Avenue, S.E. 

Washington, D.C. 20590 

Re: Roadside Bus Inspections 

Dear Administrator Ferro: 

The American Bus Association (“ABA") is strongly opposed to the FMCSA’s 
recent policy guidance that encourages states to conduct roadside inspections of intercity 
buses at weigh stations. A copy of the June 27, 20 1 2 Memorandum from William Quade 
setting out tliis policy is attached. This position clearly violates federal law and is bad 
public policy. 

As you know, this directly contravenes federal statutory and regulatory 
requirements. Section 4 1 06 (a) of SAFETEA-LU added a new requirement for state 
motor carrier safety assistance grants as follows: 

[E]xcept in the case of an imminent or obvious safety hazard, 
ensures tliat an inspection of a vehicle transporting passengers for a motor 
carrier of passengers is conducted at a station, terminal, border crossing, 
maintenance facility, destination, or other location where a motor carrier 
may make a planned stop. 

Codified at 49 U.S.C. § 31 102(bXl)(X), The FMCSA has incorporated this statutory 
requirement into its regulatory grant provisions at 49 C.F.R. § 350.201 (y). 

The FMCSA’s nevv justification for these inspections en route is that the word 
“station" in the statute and regulation may be read broadly to include a roadside “weigh 
station.” This is not consistent with either the wording or the intent of the provision. 
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The reference to a “station” is the first item of a list of places where a vehicle 
transporting passengers may lawftjlly be stopped for an inspection, concluding with “or 
other location where a motor carrier may make a planned stop.” A motor carrier never 
has a vehicle transporting passengers make a planned stop at a weigh station — such stops 
would only be at tlie direction of a state motor carrier safety officer. Furthermore, in the 
context of a paragraph referring solely to limitations on vehicles transporting passengers, 
the teim “station” clearly refers to a bus station, or terminal, not to any location where 
state officials themselves set up scales and require an inspection protocol. None of those 
facilities provide sanitation services for passengers or reasonable accommodation for 
passengers with disabilities. The FMCSA’s interpretation would allow the agency and 
the states to conduct inspections of motorcoaches not just at weigh stations but at service 
stations, fire stations, and railroad stations. That is not what Congress had in mind in 
banning state officials from conducting random roadside inspections of intercity buses. 

The prohibition exists for the same reason that the Federal Aviation 
Administration does not conduct random inspections of airplanes when they are loaded 
with passengers and ready to take off; Congress has determined that the inconvenience to 
passengers and disruption to travel schedules is greater than the benefits of a truly 
random inspection program. 

The FMCSA’s argument that “stations" includes ‘Sveigh stations” collapses 
completely based on the legislative history of the most recent motor carrier safety 
authorizing legislation. Pub. L. No. 112-141. Section 32601 ofS. 1 8 1 3, as passed by the 
Senate, would have amended the statutory state motor carrier safety assistance grant 
criteria in 49 U.S.C. § 3n02(b)(l)(X) to specifically provide tliat inspections of 
passenger vehicles may be conducted at “weigh stations, ” in addition to “stations." The 
relevant section stated: 

(X) except in the case of an imminent or obvious safety hazard, ensures 
that an inspection of a vehicle transporting passengers for a motor carrier 
of passengers is conducted at a station, terminal, border crossing, 
maintenance facility, destination, rest stop, turnpike service area, weigh 
station, rest stop, turnpike service area, or a location where adequate food, 
shelter, and sanitation facilities are available for passengers, and 
reasonable accommodation is available for passengers with disabilities. 

This provision was removed in its entirety by the conference committee and the 
SAFETEA-LU language remains unchanged. The removal of this language is a clear and 
unequivocal indication that the conferees did not intend FMCSA to expand its bus 
inspections to “weigh stations” or any of the other locations added by the Senate 
language. Furthermore, the fact that the Senate used both “station” and “weigh station” in 
that provision is compelling evidence that the Congress intended for those terms to mean 
different things, and that a weigh station was never intended by Congress to simply be 
another type of station where bus inspections may be performed. 
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ABA ftilly supports increased inspections of motorcoaches and the association has 
lobbied for additional programs and funding for FMCSA to address illegal and unsafe 
bus operators, including designated funding under MCSAP for increased bus inspections 
and authority for FMCSA to hire third-party inspectors to assist with the workJoad. 
While ABA is sympathetic to the agency’s urgent need to combat unsafe bus operations, 
we cannot allow the agency to ignore the specific restrictions in the iaw on inspections. 
Of course, state inspectors remain authorized to stop at bus at any time and at any place 
when there is an imminent or obvious safety hazard. 

ABA asks that you rescind this policy directive immediately because it 
directly conflicts with the statutory language of SAFETEA-LU and the clear legislative 
history of MAP-21 . We further ask you to advise FMCSA officials, and your state 
partners, that such random bus inspections at weigh stations are not permitted under 
federal law, and direct them to comply with tliose requirements immediately. 

Thank you for your prompt attention to this matter. 


Sincerely, 

Peter J. Pantuso 
President and CEO 

American Bus Association 
111 K Street, NE 9"’ Floor 
Washington, DC 20002 
Direct; 202-218-7229 

Cc; 

Bill Bronrott, Deputy Administrator 

Bill Qiiade, Associate Administrator for Enforcement 

Jack Van Steenburg, Assistant Administrator and Cliief Safety Officer 
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Crash Risk vs. Repulatorv Compliance 

One assertion that was made often by industry during the recent hearing was the idea that noncompliance with 
regulations is not directly tied to safety. Some in industry have argued that so-called 'psperwork violations' 
should not be included in a carrier's SMS scores. CVSA disagrees strongly and believes that regulatory 
compliance must be taken into account. Certainly, behaviors that can be directly linked to crash risk are 
important and should be a factor in CSA. But noncompliance with a set of regulations should not be disregarded 
simply because that regulation cannot be directly tied to crash risk. 

CSA is a data driven tool. The program tracks trends and recurring violations on a carrier's record, helping to 
Identify habits that could compromise safety. A motor carrier's habit of noncompiiance with safety regulations, 
whether tied directly to crash risk or not, indicates either a lack of understanding or a disregard for that 
particular regulation or set of regulations. A carrier that does not understand, or actively chooses to disregard, 
certain regulations is not one with a strong safety culture. Keeping track of these trends helps inspectors and 
investigators identify where bad habits may exist and enables corrective action to bring the carrier back into 
compliance. 

Further, CVSA members would dispute the assertion that these 'paperwork violations' have no tie to safety. In 
fact, our inspectors have found that these types of violations are often masking larger safety problems. For 
example, some may say that HOS records that do not include items like location changes of duty status or list 
miles driven are simply 'paperwork' violations, with no tie to regulatory compliance or driver or carrier safety 
performance. However, to an inspector, these violations are indicators that a driver could be concealing major 
violations, such as exceeding HOS driving time or on-duty time limits. 

The safety regulations that exist are in place for a reason and a habit of noncompliance tells an Inspector 
something about the carrier - either they do not understand the requirement or they don't care. Further, In my 
experience, I have found that carriers with a tendency to disregard regulations often tend to be less safe and 
experience more crashes than those with a strong safety culture. 

Monitoring a carrier's regulatory compliance helps Inspectors identify problem areas and prevent a bad habit 
from forming, hopefully, preventing a crash or other unsafe condition in the process. It's possible that FMCSA 
could make improvements to the weighting of certain violations, to better highlight those tied directly or 
indirectly to crash risk, but compliance with regulations is a critical factor in terms of CMV safety and should not 
be removed from the program. 

Alternative Compliance 

FMCSA's creation and launch of the Compliance, Safety, Accountability (CSA) program in 2010 will play an 
important role in making the nation's commercial motor vehicle fleets safer. Many stakeholders in the 
commercial vehicle community agree that the objectives of the CSA program are sound. However, we believe 
there are opportunities to improve the program. The CSA program, as currently operated, offers few 
mechanisms for fleets to proactively improve their scores. 


CVSA Comments for the Record - 'Evaluating the Effectiveness of DOT'S Truck and Bus Safety Program' 
House Transportation & Infrastructure Committee - Highways & Transit Subcommittee 
September 13, 2012 
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Research has been underway for several years to explore the concept of potential "alternative compliance" 
methods for improving safety performance within the motor carrier industry. This concept aims to facilitate non- 
regulatory solutions by private industry to enhance their safety performance and to have the federal 
government formally recognize and incentivize proven solutions. There are a number of proven safety solutions 
that, if managed and structured properly, FMCSA could consider for an alternative compliance program, 
including deployment of advanced active safety technologies and other solutions such as fatigue management 
programs and hair testing for controlled substances. 

Advanced safety systems, such as stability control systems, lane departure warning systems, collision mitigation 
systems and brake-stroke monitoring systems, have proven successful in preventing a number of the crash 
causes identified in the 2006 Large Truck Crash Causation Study. Independent, substantive data has 
demonstrated the success of these systems, which are being produced today and are commercialiy-available. 

We believe it is appropriate for FMCSA to further explore this alternative compliance concept by instituting a 
pilot program that would Investigate the feasibility of a system that provides motor carriers CSA 'credits' in 
exchange for adoption of certain alternative compliance solutions, in essence improving their score(s) due to 
their voluntary investment in these life-saving technologies. Such a pilot program would involve verification, 
using the specified solutions in real world operations, along with performance data collection and monitoring. 
In order to structure and execute a successful pilot program, strong input and participation from industry Is 
imperative, including the technology manufacturers, motor carriers, and enforcement communities. 

The application of safety credits through a CSA alternative compliance program would help institute a positive 
sustained behavioral change within the nation's commercial truck and bus fleets and enhance government and 
industry safety efforts. In addition, an alternative compliance program would help improve the efficacy CSA 
scores in terms of their reflection on the safety culture of the motor carrier, helping enforcement shine a 
brighter light on the 'bad actors' so they could target their efforts at those In need of further attention. This is an 
innovative approach to help incentivize improved safety performance that is both voluntary and private-sector 
driven. 


Motor Carrier Safety Rating Reciprocity with Canada 

In 2008, Canada and the United States signed a letter agreeing that their respective motor carrier safety 
compliance programs are compatible and produce similar results. In signing the letter, both countries reaffirmed 
their mutual commitment to achieving reciprocal recognition of motor carrier safety ratings, as set out in a 1994 
Memorandum of Understanding between the United States and Canada. To this day, work continues on both 
sides of the border to help advance this important aspect of commercial vehicle safety, harmonization, trade 
facilitation and administrative efficiency and effectiveness. In fact, in the recently passed transportation bill, 
MAP-21, Congress instructed FMCSA to work with Canada on this important issue. 

As with any bi-lateral agreement between countries, there are inevitable challenges that must be overcome in 
order to make this happen. Exchange of motor carrier safety data in support of reciprocity has proven to be the 
most problematic aspect and threatens to derail this critical initiative. The lack of an agreement will not only 
impact the efficiency and effectiveness of the two countries' safety measurement systems, but could ultimately 
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place more regulatory burden on US motor carriers operating in Canada. We encourage FMCSA to exhaust all 
avenues to work collaboratively with Canada to find an equitable and timely solution that works for both the 
United States and Canada. . 


Due Process 

Industry representatives also told the Committee that the CSA program lacks due process. While improvements 
could certainly be made, the Alliance disagrees that carriers are left without recourse. First, it's important to 
understand that there are two separate issues being discussed: violations that result in a legal citation and those 
that do not. Both sets are entered into the SMS, but both the appeals process for each group is different. 

Non-Citation Violations 

Violations that are recorded on an inspection report, but do not result in a citation are non-citation violations. 
FMCSA has the DataQs system in place as a process for challenging roadside inspection and crash data collected 
by the states. As the written and oral remarks offered by Assistant Chief Palmer indicate, there is certainly an 
opportunity to improve this process and provide industry with a more uniform solution. However, there is a 
process in place and it is working, for the most part. Carriers challenge less than 1 percent of violations and 
more than 60 percent of those challenges do, in fact, result In some sort of adjustment to the record. 

However, the weaknesses with the DataQs process do not He entirely with FMCSA, the states and the program; 
Industry is responsible as well. Often, legitimate challenges are filed without the necessary supporting 
documentation. Without the appropriate supporting documentation, the inspecting agency cannot conduct a 
comprehensive evaluation. It is not enough to simply say, 'I disagree with this violation'. A carrier needs to 
provide solid, fact-based evidence supporting their claim that is should be changed. 

In addition, "I didn't know" is not an acceptable reason for dismissing a violation. As an example, one of our 
members received a DataQ request asking that a missed weigh station violation be removed from the records. 
The explanation for why the driver missed the station? The grass around the station was high and the driver 
assumed the station was closed. This is not an acceptable reason to bypass an open weigh station and the 
violation should not be removed. In the future, that driver is likely to pay closer attention when approaching a 
weigh station. 

As indicated in the Alliance's written testimony, FMCSA and industry must work together to help carriers 
understand how to submit a proper DataQ and what constitutes a legitimate basis for a DataQ change. 

Violations that Result in a CitatiQa 

inspection report violations that also result in a legal citation are another matter. Currently, when a CMV 
Inspector conducts an inspection, he or she enters all noted violations on their inspection report. However, the 
Inspector will not typically cite the driver or carrier for each and every violation, generally focusing on the most 
serious offenses. The driver or carrier can then challenge those citations in court. The citations are either upheld 
or dismissed and the carrier can then request that dismissed violations be removed from their record. 
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With regard to citations that have been dismissed in court, CVSA members have no objection to violations that 
have been dismissed based on merit being removed from a carrier's record assuming there is supporting 
evidence. However, valid citations can be dismissed in court for a number of reasons: a sympathetic Judge may 
prefer to reduce the fines or alter the conviction to a lesser violation; or perhaps the inspector or carrier is 
unable to appear on the court date. Violations dismissed for reasons other than merit should remain on a 
carrier's record. 

We are talking about two separate and distinct processes - the judicial system and CSA. The CSA program is a 
data driven tool that assists enforcement In targeting inspection and intervention activities. In order for the 
system to work effectively, we need as much data in the system as possible. 
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Additional Material from Ruby McBride and ASECTT 
To the T&I Highways Subcommittee 
CSA Recommendations: 


Ruby McBride, a witness at the subcommittee’s September 13, 2012, hearing on behalf of the 
Alliance for Safe, Efficient and Competitive Truck Transportation (ASECTT), and the coalition 
have provided these additional remarks and supporting information for the record, in response to 
questions and answers of the committee members and witnesses. 

Based upon the testimony of Administrator Ferro, representatives of the American Trucking 
Association, the Transportation Intermediaries Association, and ASECTT, it is clear the SMS 
percentile rankings as published (1) have no demonstrable nexus to safety; (2) are based upon 
flawed and inadequate data; (3) are prejudicial to small carriers, w'hieh make up over 95% of the 
motor carrier populace; and (4) adversely affect the ability of carriers the agency has certified as 
fit to obtain freight. 

The agency should be reminded that the National Transportation Policy requires it to consider 
efficiency, competition, and the effect of any of its actions on small carriers, and to ensure that 
false and misleading material is not publicly disseminated in accordance with the Data Quality 
Act guidelines. 

Accordingly, the Transportation and Infrastructure Committee, with direct oversight 
responsibilities for the actions of the FMCSA, should direct the agency to cease publication of 
percentile rankings in any of the so-called BASICs until such time as SMS methodology has 
been proven in a final judicially appealable order, in accordance with the Administrative 
Procedures Act. 

In support of this request, the committee should note that the Administrator has acknowledged 
that SMS methodology remains a work in progress and has appointed a special committee to 
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look into the methodology over an indefinite period of time. The Administrator has further 
acknowledged that the agency cannot now use SMS methodology to make a safety fitness 
determination under existing law - it has no statutory warrant for telling shippers and brokers 
that the work in progress is fit or required for their use. The Administrator further promised that 
rulemaking would be instituted in early 2013 and that the agency would seek objective or static 
standards upon which to make its statutorily required safety fitness determination. 

This admission demonstrates the agency’s own recognition that it cannot “grade on a curve” and 
that the publishing of a percentile ranking of carriers, uncoupled as it is from any provable nexus 
to crash predictability, impinges on the rights of certified carriers to compete for freight and 
places a credentialing burden on the shipping public, contrary to the agency’s existing statutory 
duty. 

The agency’s refusal to afford industry the due process of rulemaking virtually guaranteed a 
flawed system. CSA is now disrupting the trucking industry. Therefore, Congress must step up 
its oversight of the agency and investigation into the CSA program and SMS. Despite numerous 
ways in which the agency has been informed of the harm CSA is inflicting on this vital economic 
sector, FMCSA refuses to acknowledge the extent of the harm the CSA program is causing. 

Therefore, congressional oversight must go further. Specifically, the Inspector General should 
be called in to conduct an investigation into CSA itself and the manner in which the agency has 
proceeded to create and foist CSA upon motor carriers, shippers, and brokers. Also, the 
Government Accountability Office should be directed to examine SMS methodology, CSA data, 
the agency’s underlying assumptions as to CSA’s crash predictability, CSA’s degree of validity 
and reliability as called into question by the Wells Fargo, Gimpel, and lyoob studies, and the 
adverse impact that publishing CSA carrier BASICS on the Internet and urging their usage in 
carrier selection is having on industry and the economy, as well as identify specific ways in 
which the agency has failed to comply with statutory requirements for due process, including the 
Administrative Procedures Act, the Data Quality Act, and the Regulatory Flexibility Act. 
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Congress should also require the agency to put CSA through full rulemaking, as it refused to do 
in late 2010, affording industry the due process the law provides for such significant changes in a 
regulatory regime. 

The following recommendations expand upon this central recommendation that publishing and 
publicizing CSA scores immediately be stopped. 


1. STOP PUBLISHING CARRIER SCORES ONFMCSA WEBSITE. 

FMCSA has openly admitted “data quality” problems in testimony before 
Congress on multiple occasions. These admissions alone should be sufficient to 
warrant a complete cessation of any publication of CSA’s misleading data and causing 
further harm to safe motor caniers. 

Until such time that the industry can be assured the data is accurate, this data 
should only be available for use by FMCSA, law enforcement, and the motor carrier. 

FMCSA should be required to post a disclaimer admitting data quality problems 
and advising the public (including plaintiff lawyers) not to rely upon previously posted 
data. 

2. STOP USING THE BELL CURVE METHODOLOGY TO RANK MOTOR CARRIERS . 

The SMS (bell curve) methodology used by CSA for ranking motor carriers is 
NOT based upon a fair and equitable system for all motor carriers. Under the current 
system, 35% of all motor carriers in each peer group will always fall below the 
threshold and be labeled “High Risk,” no matter what they do. How can this be a fair 
system? If all motor carriers were perfect, which 35% would FMCSA label as “High 
Risk”? A motor carrier’s score should be based upon its own performance, NOT the 
performance of others. 

The current scores are based upon the results of roadside inspections, with the 
only method for a motor carrier to improve its score being to obtain more “clean” 
roadside inspections. However, there is no guarantee that one’s score will improve if 
fortunate enough to get the additional clean inspections. This is because of the ranking 
system. For example, if there are other carriers in one’s peer group who got more clean 
inspections, one could find that its score actually declined even more. What does one 
carrier’s performance being based upon the performance of another have to do with 
improving safety? 

3. ESTABLISH STATIC LINES FOR EACH MOTOR CARRIER. 

The FMCSA should establish a threshold or static line for each motor carrier 
based upon factors pertinent to specific motor carriers. 
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These factors should include clean inspections based upon: 

a. Miles driven; 

b. Region of operation; 

c. Size of fleet, and 

d. Whether or not the carrier is exempt from maintaining records of duty status 
reports. 

4. STOP RANKING MOTOR CARRIERS IN PEER GROUPS. 

Peer groups are not based upon miles driven, but rather upon the size of the fleet 
and/or number of inspections for the previous month. It is not unusual for a motor 
carrier suddenly to find that it has been switched from one peer group to another. This 
sudden change from one peer group to another can cause drastic changes in the SMS 
scores. Should a carrier who runs within a 100-mile radius (who is not required to 
maintain records of duty status) be in the same peer group as a motor carrier who runs 
cross-country? 

Should a carrier who runs in states where inspection rates are low be compared to 
a carrier who runs in states where inspection rates are higher? 

5. ESTABLISH METHODS FOR DUE PROCESS . 

There is NO due process. If a driver or motor carrier is successful in adjudicating 
a citation and results in a dismissal, there is no current process for removing the points 
charged against the driver or the motor carrier. DataQ challenges are currently referred 
back to the same law enforcement official who issued the citation, which means the 
individual who issued the citation also acts as judge and jury. 

6. STOP ASSESSING POINTS FOR WARNING TICKETS. 

Warning tickets are assessed as points against the motor carrier and driver in SMS 
methodology. This makes NO sense! Where is the logic in being punished for 
something that you cannot challenge? 

7. SEAT BELT VIOLATIONS SHOULD ONLY BE ASSESSED AGAINST THE DRIVER 
WHO FAILED TO WEAR HIS/HER SEAT BELT -NOT THE MOTOR CARRIED 


All drivers should wear their seatbelts. It is fair to say that “ALL” motor carriers 
instruct their drivers to wear their seatbelts. Yet, there are still some drivers who fail to 
wear their seatbelts. If the motor carrier has a policy requiring drivers to wear their 
seatbelts, why should the motor carrier be assessed points when the driver fails to do 
so? These points should only be assessed against the driver who violated the law and 
the motor carrier’s policy, NOT against the motor carrier. 
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8 . DRIVER ’S CSA SCORES SHOULD NOT REMAIN WITH MOTOR CARRIER AFTER 
THE DRIVER LEA VES THE MOTOR CARRIER. 


Currently, a driver’s high CSA score remains with the motor carrier for two years 
after the driver leaves the motor carrier. What message does this send to a motor 
carrier who is trying to run a safe operation? If a motor carrier terminates a driver with 
a high score, should not the driver’s high score follow him and not remain with the 
motor carrier? A motor carrier who acts responsible and tenninates a driver with a high 
CSA score should be rewarded for this action and not punished by being required to 
bear the score for two years. 

However, under CSA, if one hires a driver who already has a bad score, his points 
begin at zero with the carrier. (Under the current system, a carrier is punished for 
getting rid of a bad driver, yet rewarded with zero points for hiring a bad driver.) This 
does not make sense! 

9 . STOP BRANDING MOTOR CARRIERS AS "HIGH RISK’ BASED UPON 
INFORMATION THAT HAS NOTHING TO DO WITH “SAFETY" . 

FATIGUED DRIVING SCORES are comprised of a significant amount of 
information that has nothing to do with safety. 

The data behind the numbers MUST be fixed before there can be any fair and 
equitable application of the CSA program. 

a. Form and Manner violations are administrative errors that have absolutely 
nothing to do with whether a driver is fatigued or unsafe, or whether or not 
the driver is likely to have a crash. 

EXAMPLES: 

Driver fails to sign log; 

Driver fails to put the Bill of Lading number on log; or 

Driver fails to put the miles on his log. 

While we agree that these violations are also important and should be addressed, 
we do not believe that they should be in the same category as “Driver Fatigue.” 

b. Failure to pay child support has nothing to do with whether a driver is 
fatigued or unsafe. Yet this has been the underlying reason for some 
carriers’ CSA scores taking a hit in this category. 

Form and manner violations should be separated from hours of service violations. 

10 . CRASH DATA SCORES SHOULD NOT INCLUDE ACCIDENTS CAUSED BY 
OTHER PARTIES. 
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Crash Data scores currently include accidents caused by other parties. Even deer 
strikes are charged against motor carriers and drivers if the vehicle requires towing. 
There is no differentiation in points between accidents caused by the motor carrier and 
accidents caused by other parties. This is patently unfair! 

Motor carriers should only be assessed points for accidents that they caused. 

11. HOURS OF SERVICE 00} HOUR BREAKS SHOULD ALLOW DRIVERS TO SPLIT 
REST TIME 8/2. 7Ji OR 6/4. 


Currently, a drivers’ sleeper berth break (10 hours) can only be split into one (8) 
eight-hour break and one (2) two-hour break or the full ( 1 0) ten hours. While this may 
be couched in the name of “safety,” we do NOT believe it is “safer.” This regulation 
is forcing drivers to drive when they are tired because they will lose their available 
hours to work if they need to take more than a two-hour break, but less than eight. 
What this really means is a driver who needs to take a four-, five-, or six-hour break in 
the middle of his (otherwise legal) 1 1 -hour shift is now being faced with the decision 
to take only a two-hour break or drive the full eleven hours, even when he may be 
tired. This makes no “common sense.” This regulation should be changed 
immediately. The Hours of Service Rule needs a simple “fix.” Allow the drivers to 
split their breaks and rest when they are tired. 

As an industry, we all realize that regulations arc necessary in order to protect the 
motoring public. However, they must be based upon “logic” and “common sense.” 
Drivers MUST be allowed to rest when they are tired without the risk of losing their 
available time to work.' Wouldn’t it be in the best interest of the motoring public to 


^Example: Driver John Doe is home all weekend in Nashville, TN. His load is going from 
Nashville, TN, to Dallas, TX, 684 miles (approximately 1 1 hours) to deliver Monday morning at 
9:00 a.m. CST. John has plenty of hours to begin his run. He can legally leave his home by 
10:00 p.m. Sunday night and make the delivery on time Monday morning. However, while at 
home, John had to mow the lawn and fix the roof. By 6:00 p.m. Sunday evening, John is a little 
tired and decides to go ahead and leave, in order to have some extra time along the way to stop 
and rest. Under the current rules, he can only split his break (8 hours/2 hours). This means if 
John drives to Little Rock, AR, (349 miles - 5 14 hours) he will get there around 1 1 :30 p.m. Now 
John is tired and needs to stop for a nap. Under the existing rules, John either has to take a full 
8-hour break or only 2 hours. When John lies down, he actually sleeps for 4 hours. Now he’s 
rested and ready to go, but because John took more than two hours, he must now either take the 
full 8 hours or lose 4 hours off his 14-hour day. If John begins to drive when he wakes up at 
4:30 a.m., he can only drive until 8:00 a.m. (due to the 1 4-hour rule), which puts him 1 hour shy 
of making his delivery on time. If John takes 4 more hours to complete his 8-hour break, then he 
cannot leave Little Rock, AR, until 7:30 a.m. John would only have 1/4 hours to drive 335 
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allow drivers to split their breaks in the middle of an otherwise legal run? What makes 
more sense: A regulation that forces a driver to run straight through, so his logs will 
be legal; or a regulation that allows him to split his break in a manner that gives him 
the additional rest that he needs? 

If the regulation allows for breaks to be split by 6/4, 7/3, or 8/2, with a mandatory 
10-hour break requirement for every 24-hour period; this would provide a safer 
environment for the motoring public and allow drivers to get the rest they need without 
being penalized for doing so. 1 believe all motors carriers would endorse this change to 
the regulation because it truly is about “SAFETY” and based upon “LOGIC” and 
“COMMON SENSE.” 


Accompanying this statement are two items: Analysis of percentile groupings through CSA, as 
it works out in practice with respect to Panther Expedited Services, an ASECTT member, and a 
chart of actual groupings of carriers in the Unsafe Driving BASIC. These illustrate the practical 
adverse effects of SMS and CSA, as well as the objective data versus CSA’s subjectivity and 
inherent unfairness. These items further substantiate the case for prohibiting the FMCSA from 
publishing carrier BASlCs. 


miles. When John left his home in Nashville, he had plenty of time to make the run straight 
through. He just needed a little more than two hours rest when he took his break. However, 
because he took the extra time to rest, he is now forced with no way to make an “on time” 
delivery. On the other hand, if John could legally split his break and not lose the 4 hours off his 
14 hours available to work, he would be able to slop and rest along the way and make his 
delivery “on lime.” There is no logic in this rule, especially when it is couched in the name of 
“safety,” 
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PAHTHER 



EXPEDITED SERVICES, INC. 


Position Paper On Percentile Scoring in SMS Methodology 


Overview: 

Analysis of Panther’s CSA Scores over the past 18 months indicates acceptable levels of 
compliance in all areas, with one exception. The Unsafe Driving BASIC measure has exceeded the 
threshold of intervention status, with little change in the month-to-month comparison: 


1 BASIC{s) Overview 

7/27/2012 

06/22/2012 

5/25/2012 

4/27/2012 

3/23/2012 

2/24/2012 1 

Unsafe Driving 

A 


A 

A 


A 

On-Road Performance Detail 

73.9% 

75.5% 

72.9% 

76.7% 

72.8% 

72-5% 


The Concern: 

A detailed review of the SMS methodology used by the FMCSA to detennine the Unsafe Driving 
Scores, and the subsequent division of carriers into Safety Event Groups to use in comparisons to determine 
the percentile of each carrier, reveals a process that prevents carriers over the intervention threshold limit to 
show demonstrable improvement over a given period of time. 

Percentile scores and month-to-month changes: 

From the CSA Methodology Report, Version 3.0 (March 20)2), all carriers being scored in the 
Unsafe Driving BASIC are split into two segments, based on the percentage of vehicles in the carrier’s fleet 
that are Straight Trucks or Tractor Trailer combos. The cutoff percentage is 30/70, meaning all fleets with 
more than 30% Straight Trucks are placed in the Straight Segment. 

From each segment, carriers arc then split into 5 groups, based on the number of inspections over 
the last 2 years which resulted in an unsafe driving violation. The cutoff to be in the largest group (called 


the Straight-5 Group) is 50 inspections with at least one unsafe driving violation. This is the group Panther 
finds itself within. Panther’s BASIC measure (shown above) is a reflection of our performance compared to 
other carriers in this group. This group features many carriers that do not engage in standard over-the-road 
operations as Panther does. Among the carriers in this group are: 

LEGAL NAME 

TRUCKS 

SCORE 

UNITED PARCEL SERVICE INC 

97370 

2.1 

RYDER TRUCK RENTAL INC 

96580 

0.0 

FEDERAL EXPRESS CORP 

30857 

1.0 

FEDEX GRD PACKAGE SYSTEM 

29531 

19.5 

IBC TRUCKING LLC 

6656 

7.6 

ASPLUNDH TREE EXPERT CO 

7641 

32 

SCHWANS HOME SERVICE INC 

5819 

21.7 

LOWE'S HOME CENTERS INC 

4520 

59.7 

PANTHER EXPEDITED SERVICES 

1054 

73.9 


Of the 8 largest fleets in the group, shown above, none of them engage in predominantly over-the- 
road transport. These fleets are comprised primarily of local service and delivery vehicles, meaning these 
trucks are, on the whole, inspected far less frequently than those in Panther’s fleet, as well as those of the 
other expedite carriers in the group (Fed Ex Custom Critical, Tri-State Expedited Services, Load One, and 
Express-1). 
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Other fleets in the group include many of the largest nationwide movers (United, Allied, North 
American, and Mayflower), as well as the two of the largest driveaway carriers in the country (Horizon and 
Quality Driveaway.) All of these carriers have an Unsafe Driving percentile score that exceeds the priority 
threshold for load monitoring and possible interventions. 

Straight -5 Carrier Score Comparison: 

A Freedom of Information Act request made in February 201 1 resulted in the receipt of a list 
showing all the carriers in the Straight-5 Safety Group. At the time there were 1 10 carriers; as of Aug 2012 
that number had dropped to 93. By entering each of the carriers’ DOT numbers into the FMCSA website, a 
chart was developed to monitor the Unsafe Driving measurement score and percentile ranking of each 
carrier in the group. This chart is provided at the end of this paper, in addition to the small sample provided 
below. It reveals how the measurement score for each carrier translates into a percentile score between 0 
and 100. It also reveals the problem with using percentile scores as a detennination of carrier’s actual 
performance in the category. 


CARRIER NAME 

TRKS 

#iNSP 

INSP W/VIOL 

UD MEASURE 

UD SCORE 

DEALERS CHOICE TRUCKAWAY 

1027 

960 

91 

0.56 

67.0 

IRON MOUNTAIN INFO MGMT 

1592 

1302 

97 

0.60 

68.1 

PANTHER EXPEDITED SERVICES 

1054 

3085 

240 

0.60 

69.2 

GRAEBEL VAN LINES INC i 

821 

1181 

99 

0.60 

71.4 


This small sampling illustrates the problem of the percentile system. Three of the four carriers 
listed (including Panther) have the same measurement score, taken to two decimal places, yet there is a 
three point separation in the percentile score. This tight grouping is repeated throughout the chart, with the 
potential result being wild swings in the percentile score from one month to the next, even if the carrier’s 
measurement goes up or down by just 0.01 point. 

As all carriers strive to improve their score within the category, the other issue with percentiles 
becomes apparent. If a group of carriers are reducing their measurement score at the same rate from one 
month to the next, they will keep the same percentile score as well. This presents the false impression that 
the carrier is not making any progress in improving their score, despite evidence to the contrary: 
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Looking at the two charts together, Panther’s Unsafe Driving measurement score has dropped from 1 , 1 0 in 
December 2010 (the month the scores were first made public) to 0.67 in May 2012. This represents a 40% 
improvement in the score in 18 months. Our percentile score, however, actually went UP 0.1% over the 
same period of time, from 72.8 to 72.9. This graphically shows the most obvious flaw in the system, in its 
current form. Despite this, the FMCSA, shows this percentile score to the public, and advises shippers and 
brokers to use this score to determine which carriers are safe to use. We believe this practice must stop 
immediately. 


The Solution; 

An adjustment in the methodology, replacing the percentile score with a “hard target” score based 
solely on the measurement score, would allow carriers to convey a specific time frame, based on a month- 
to-month record of improvement, to reduce their score below the hard target score within a prescribed time 
frame, and could share this information with their present and future customers. 


Summary; 

The FMCSA has indicated their intention to use a hard target scoring system when they produce 
their Safety Fitness Determination (SFD) .scoring system in the first quarter of 2013. While this is an 
encouraging first step, it also underscores the importance of hiding the percentile scores from public view 
to prevent the potential loss of business and vicarious liability lawsuits that would result from the use of 
such biased, inaccurate scores. 


Presented by; 

Irwin Shires 

Panther Expedited Services 
Seville, OFI 
September 26, 2012 


DOT# 

LEGAL_NAME 

TRKS 

UD 

MEASURE 

UD 

SCORE 

16130 

RYDER TRUCK RENTAL INC 

101317 

0.02 

0.0 

86876 

FEDERAL EXPRESS CORP 

30857 

0.04 

1.0 

21800 

UNITED PARCEL SERVICE INC 

97370 

0.07 

2.1 

101328 

ASPLUNDH TREE EXPERT CO 

7641 

0.08 

3.2 

327574 

PENSKE TRUCK LEASING CO 

29644 

0.09 

4.3 

926150 

FRITO LAY SALES LP 

6199 

0.09 

5.4 

342305 

TRUGREEN CUEMLAWN LTD 

6432 

0.10 

6.5 

773524 

IBC TRUCKING LLC 

6656 

0.12 

7.6 

1203339 

CROP PRODUCTION SERVICES 

4637 

0.14 

8.7 

53433 

UNION PACIFIC RAILROAD CO 

3444 

0.17 

9.8 

403881 

RSC EQUIPMENT RENTAL 

2335 

0.17 

10.9 

523181 

ALLIED WASTE SERVICES LLC 

2373 

0.18 

12.0 

242281 

HERITAGE OPERATING L P 

2475 

0.19 

14.2 

281683 

BNSF RAILWAY CO 

2704 

0.20 

15.3 

99905 

MICHELS CORPORATION 

2677 

0.20 

16.4 

647378 

EARTHGRAINS BAKING CO LLC 

3645 

0.20 

17.5 

29619 

CSX TRANSPORTATION INC 

2614 

0.21 

19.7 

265752 

FEDEX GRD PACKAGE SYSTEM 

30057 

0.22 

20.8 
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714483 

DEAN TRANSPORTATION 

2023 

0.23 

21.9 

108029 

SCHWANS HOME SERVICE INC 

5819 

0.23 

23.0 

282018 

FERGUSON ENTERPRISES INC 

2010 

0.24 

24.1 

221707 

ARAMARK UNIFORM APPAREL 

3543 

0.24 

25.2 

500579 

SUNBELT RENTALS INC 

2134 

0.25 

26.3 

987199 

BRIDGESTONE AMERICAS TIRE 

196! 

0.27 

27.4 

155682 

DS WATERS OF AMERICA INC 

2077 

0.28 

28.5 

273286 

HORIZON TRANSPORT INC 

679 

0.28 

29.6 

962089 

BFl WASTE SERVICES LLC 

2185 

0.29 

30.7 

86873 

HELENA CHEMICAL COMPANY 

1914 

0.31 

31.8 

400989 

PROBUILD LLC 

4166 

0.31 

32.9 

124419 

CHS INC 

2423 

0.32 

34.0 

324244 

ALSCO INC 

1675 

0.32 

35.1 

388004 

AMERICAS PROPANE LP 

3997 

0.32 

36.2 

104165 

KRAFT FOODS GLOBAL INC 

1193 

0.33 

37.3 

180743 

CLEAN HARBORS ENVIRO SERV 

1962 

0.33 

38.4 

471318 

DARLING INTERNATIONAL 

926 

0.33 

39.5 

132504 

COMPASS GROUP USA 

2466 

0.33 

40.6 

88111 

HD SUPPLY INC 

1429 

0.34 

41.7 

899748 

UNITED RENTALS N AMERICA 

1129 

0.37 

43.9 

397962 

STERICYCLE INC 

1565 

0.38 

45.0 

420647 

SOUTHERN WINE & SPIRITS 

1428 

0.39 

46.1 

89243 

FERRE LLG AS L P 

2986 

0.41 

47.2 

363 

AARON RENTS INC 

2322 

0.42 

48.3 

465185 

QUALITY DRIVE AWAY INC 

734 

0.42 

49.4 

164025 

FEDEX CUSTOM CRITICAL INC 

1422 

0.44 

50.5 

171830 

KA BULK TRANSPORT LLC 

577 

0.45 

51.6 

151288 

SAFETY-KLEEN SYSTEMS INC 

1632 

0.46 

52.7 

198783 

DREYER'S GRAND ICE CREAM 

962 

0.49 

54.9 

97235 

LOWE'S HOME CENTERS INC 

4550 

0.51 

56.0 

175882 

AMERICAN TIRE DISTRIBUTORS 

700 

0.53 

57.1 

226673 

SUTTLES TRUCK LEASING INC 

529 

0.53 

58.2 

349013 

TIRE CENTERS LLC 

740 

0.53 

59.3 

24431 1 

TRI-STATE EXPEDITED SERVICES 

451 

0.54 

60.4 

50039 

EXEL DIRECT INC 

646 

O.SS 

61.5 

63904 

UNIFIRST CORPORATION 

1693 

0.55 

62.6 

1278850 

SPECIALIZED TRANSPORTATION 

675 

0.55 

63.7 

387474 

FRESENIUS USA MFC INC 

409 

0.56 

65.9 

255166 

DEALERS CHOICE TRUCKAWAY 

1027 

0.56 

67.0 

338113 

IRON MOUNTAIN INFO MGMT 

1592 

0.60 

68.1 

500737 

PANTHER 11 TRANSPORTATION 

1054 

0.60 

69.2 

220843 

GRAEBEL VAN LINES INC 

821 

0.60 

71.4 

104154 

L & W SUPPLY CORP 

827 

0.62 

73.6 

572263 

BUILDER SERVICES GROUP INC 

1612 

0.63 

74.7 

1719074 

CEVA FREIGHT LLC 

1119 

0.64 

75.8 

342596 

H T HACKNEY CO 

550 

0.65 

76.9 

1153892 

SHRED-IT USA INC 

472 

0.67 

77.5 

460019 

EXPRESS ! TRANSPORT 

367 

0.68 

78.0 
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125563 

MAYFLOWER TRANSIT LLC 

3068 

0.70 

79.1 

251000 

AMER BUILD & CONTR. SUPPLY 

2371 

0.70 

80.2 

76029 

BEKINS VAN LINES LLC 

969 

0.72 

81.3 

76235 

ALLIED VAN LINES INC 

2188 

0.73 

82.4 

50504 

FARMER BROTHERS CO 

679 

0.75 

83.5 

17765 

JOSEPH ELETTO TRANSFER INC 

298 

0.82 

84.6 

70851 

NORTH AMERICAN VAN LINES 

1676 

0.83 

85.7 

70719 

WHEATON VAN LINES INC 

958 

0.83 

86.8 

254513 

LIBERTY TRANSPORTATION INC 

230 

0.85 

87.9 

271225 

DEFFENBAUGH INDUSTRIES 

548 

0.90 

89.0 

125550 

ATLAS VAN LINES INC 

3876 

0.98 

90.1 

49922 

ARPIN VAN LINES INC 

657 

1.05 

91.2 

72029 

STEVENS VAN LINES INC 

617 

1.06 

92.3 

256677 

COVAN WORLDWIDE MOVING INC 

493 

I.II 

93.4 

76628 

NATIONAL VAN LINES INC 

272 

I.II 

94.5 

726855 

HOME CITY TRANSPORT INC 

607 

1.50 

96.7 

941172 

LKQ CORPORATION 

454 

2.17 

98.9 


5 
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institute of makers of explosives 


The safety and security mstitute of the commercial explosives industry since 1913 
September 10, 2012 


The Honorable John J. Duncan The Honorable Peter A. DeFazio 

Chairman Ranking Member 

Subcommittee on Highways and Transit Subcommittee on Highways and Transit 

Committee on Transportation and Infrastructure Committee on Transportation and Infrastructure 

U.S. House of Representatives U.S. House of Representatives 

Washington, DC 20515 Washington, DC 20515 

RE: Evaluating the Effectiveness of DOT'S Truck and Bus Safety Program 

Dear Mr. Chairman and Representative DeFazio: 

On behalf of the members of the Institute of Makers of Explosives (IME), I am submitting a 
statement for the record of the hearing you are holding to evaluate the effectiveness of the 
truck and bus safety program administered bythe U.S. Department of Transportation's (DOT) 
Federal Motor Carriers Safety Administration (FMCSA) on September 13, 2012. 

Interest of IME 


The IME is the safety and security institute of the U.S. commercial explosives industry. Our 
mission is to promote safety and the protection of employees, users, the public and the 
environment; and to encourage the adoption of uniform rules and regulations in the 
manufacture, transportation, storage, handling, use and disposal of explosive materials used in 
blasting and other essential operations. The Institute does not sponsor trade shows or other 
marketing events. 

Among our members are for-hire and private motor carriers that transport commercial 
explosives, blasting agents, and precursor chemicals that are used in every state of the Union. 
Virtually all of the over three million metric tons of explosives products and blasting agents 
consumed annually in the United States are transported by truck. These materials are 
regulated as hazardous materials and are moved in quantities requiring placards. No deaths 
have been attributed to the transportation of commercial explosives since the 1970s. 

FMCSA oversees the safety of motor carriers transporting placarded quantities of the Division 
1.1, 1.2, or 1.3 explosives, and other specified hazardous materials, by requiring that these 
carriers have a "satisfactory" safety rating and obtain a Hazardous Materials Safety Permit 
(HMSP). A safety rating is determined by a compliance review. A compliance review is an on- 
site examination of motor carrier operations and safety controls. To obtain a HMSP, a motor 
carrier must not have a crash rate, or driver, vehicle or hazardous materials (HM) Out-of-Service 
(OOS) rate in the top 30 percentile of the national average. None of the witnesses scheduled to 
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testify at this hearing are among the universe of motor carriers subject to these stringent 
requirements. Thus, we hope that our comments will provide yet another perspective on 
FMCSA's truck safety priorities and initiatives. 

Compliance. Safety, Accountability (CSA) 

On-site compliance reviews are resource intensive. Given the relative ease of entry into 
trucking, FMCSA has not been able to keep up with the number of compliance reviews that 
would be required for new entrants or to consistently relook at the performance of motor 
carriers with safety ratings, some of which are over a decade old. These realities prompted the 
search for a new way to evaluate the safety performance of motor carriers that would focus 
FMSCA’s limited inspection resources on the carriers presenting risks that would likely result in 
crashes, fatalities, and injuries on our nation's highways. For decades the agency has used an 
automated, data-driven anaiysis system known as SafeStat to identify and prioritize carriers for 
on-site compliance reviews. But, SafeStat was still identifying too many carriers to keep pace. 
CSA was launched at the end of 2010 as a more intuitive replacement for SafeStat. At this time, 
FMCSA uses CSA as a pointer to flag at risk carriers so that timely and appropriate intervention 
can be taken by the agency to address identified deficiencies. Flowever, FMCSA envisions this 
program to be more than a pointer system. The agency intends that CSA will replace 
compliance reviews as the means to determine a carrier's safety fitness. 

This evolution of the CSA program from a pointer system to a means to determine safety fitness 
is very concerning given the consequences for less than satisfactory safety fitness ratings. 
Carriers have begun to see the results of the CSA data calculations and question whether the 
metrics and weights in fact correlate to actual crash risk. We join with others who have cited 
concerns with the accuracy of the data and the questionable methodology. Motor carriers are 
within their rights to raise concerns about inspection subjectivity, regional disparities, and being 
held accountable to crashes when the carrier is not at fault. It is not out of bounds to expect 
that the weights assigned to violations would be reflective of crash risk, or to expect agreement 
about what qualifies as an inspection and that clean inspections would be recorded. Finally, as 
long as CSA is a pointer system, FMCSA should not leave it up to third-parties to interpret the 
results. Before FMCSA even begins to contemplate turning this program into its safety fitness 
determination standard, these over-arching concerns must be addressed. 

We credit FMCSA for meeting with stakeholders and testing some changes in order to perfect 
the CSA program. Fiowever, this initiative still has a long way to go. Sometimes a step forward 
in one area may also result in a step back in another. FMCSA's approach to identifying hazmat 
carriers at risk of causing crashes highlights outstanding flaws in the CSA program. While we 
agreed with FMCSA that it makes sense to establish a separate "FIM" BASIC applicable only to 
hazmat carriers, we are very troubled by exclusions from the definition of who is a hazmat 
carrier, and by the severity weightings of HM violations in the absence of research showing that 
these violations cause crashes. 



252 


3 


FMCSA defines a hazmat carrier as any carrier with placarded hazmat activity in the prior two 
years. We agree that this should be the triggering threshold. However, the agency proposes to 
exclude from this universe of hazmat carriers those that inadvertently transport placarded 
hazmat loads or that transport only a small percentage of placarded loads. We oppose these 
exclusions. As FMCSA knows, one of the biggest hazmat safety risks is the transport of 
undeclared materials. In the last five years, 74 percent of incidents involving Class 1 materials 
were undeclared. Furthermore, whether a carrier transports one hazmat load or more, each 
shipment is subject to the same rigorous safety and security requirements. The consequences 
of non-compliance with these requirements have never been dependent on whether or not a 
carrier performed a covered hazmat transportation activity some minimum number of times. 

All carriers engaged in the transport of placardable quantities of hazardous materials should be 
held to the same standards. Carriers should be sufficiently motivated to train their employees 
and to follow applicable regulations or take steps, like "will-not carry" airlines, to ensure that 
they do not "inadvertently" transport placardable quantities of hazardous materials. Where 
other modal administrations provide disincentives for carriers to casually engage in the 
transportation of placardable loads of hazardous materials, FMCSA's proposed policy abets this 
practice. 

We agree with FMCSA that the greatest predictors of crash risk are found in the Unsafe Driving 
and Fatigued Driving BASICS. While the presence of hazardous materials in cargo may 
exacerbate the consequences of crashes, we do not believe that the presence of hazardous 
material is a predictor of crashes. FMCSA agrees with us. But rather than pare down the 
hundreds of violations that are now part of this metric to those few where the presence of 
hazmat may have a causal link to crash outcomes, the agency simply renamed the HM BASIC, 
the HM "Compliance" BASIC. In short, FMCSA has changed the intended purpose of CSA for 
hazmat carriers from one that predicts crashes to one that monitors regulatory compliance. 

We object to this mission creep. 

Additionally, some of the listed hazmat violations under this BASIC are arguably not even the 
carrier's responsibility. For example, hazmat violations dealing with marking or package testing 
are usually a shipper responsibility. Yet, they are respectively assigned weights of 5 and 7 on a 
scale of 1 to 10. Finally, we note that all hazmat securement violations are weighted at 10. We 
assume that the point of this ranking is that an improperly secured load can destabilize a 
vehicle, and thus contribute to a crash. If this is the case, then all other load securement 
violations in the Vehicle Maintenance BASIC should be weighted at 10 as well. Instead, the 
highest weighting is 7. 

FMCSA should not be allowed to side-step the issues and concerns of hazmat carriers by simply 
changing CSA's purpose for these carriers to one assessing regulatory "compliance," rather 
crash causation. FMCSA has other means to monitor and address regulatory non-compliance. 
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Hazardous Materials Safety Program 

The CSA program commands the focus and attention of FMCSA to the detriment of other safety 
programs it administers. One such program is the HMSP program. Authorized by Congress in 
1990 and implemented by FMCSA in 2005, this program is what the agency hopes CSA will be - 
the means to determine the fitness of covered carriers. It is nearing the end of its fourth 
permitting cycle. 

As originally envisioned, the program was only supposed to disqualify the worst 30 percent of 
carriers who transport specified hazardous materials not already in possession of a 
"satisfactory" safety rating. The premise underlying the establishment of the HMSP program 
was that it was going to prevent seven hazmat truck-related crashes per year . FMCSA stated 
that the safety benefits to be derived from the projected crash reductions would be "large 
because of the number of conventional crashes that may be prevented." This has not proved to 
be the case. Analysis of the data collected during the seven years of the HMSP and during the 
seven years immediately preceding the implementation of the HMSP shows that the HMSP 
program has had almost no effect on crash rates: 


Comparison of Safety Data from the Seven Years Before and Since the HMSP 


HMSP 

Material 

1998-2004 

2005-2011 

All Hazmat Highway Incidents 

1998-2004 

2005-2011 

Crashes 

Fatalities 

Crashes 

Fatalities 

Crashes 

Fatalities 

Crashes 

Fatalities 

Explosives 
(25 kg. 

1.1, 1.2, 

1.3 & 

placarded 

1.5) 

35 

0 

25 

0 





RAM 

(HRCQ*) 

4 

0 

1 

0 

TIH 

47 

0 

51 

0 

Methane 

4 

0 

3 

0 

TOTAL 

90 

0 

80 

0 

2190 

62 

2156 

61 


Data from the Hazardous Materials Information System (HMIS), 6/14/2012. 

• It may be that none of these crashes are highway route controlled quantities (HRCQ). From the data in HMIS, it 
was possible to eliminate some incidents that were clearly not HRCQ. Where there was doubt the incident was 
counted. 

FMCSA has realized neither the reduction in crash magnitude nor severity expected after the 
permit was established. At the same time, examination of the HMSP program and its 
regulatory history has revealed due process omissions and a program-changing clerical error 
that negates the option to obtain a HMSP based on a carrier's satisfactory safety rating. As a 
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result of these flaws, require all carriers, even those with satisfactory safety ratings, must 
maintain a crash rate, and driver, vehicle and HM OOS rates below the 30 percentile of the 
national average. The cumulative effect of the arbitrary 30 percent disqualification thresholds 
could technically disqualify every carrier who applies. In practical terms, the collective 
thresholds raise the disqualification rate to a level higher than 30 percent. These regulatory 
defects, which expose covered carriers to the risk of being shut down by as few as two, point- 
in-time, non-crash causal OOS violations with no appeal, are neither justified nor equitable. 

Nor are they what Congress intended when this program was authorized. 

As you know. Congress recently enacted the Moving Ahead for Progress in the 21st Century Act 
(MAP-21). Section 33014 of this legislation directs FMCSA to initiate a rulemaking, by July 6, 
2014, to reform the HMSP unless the agency publishes a justification in the Federal Register for 
why a rulemaking is not necessary. FMCSA has recognized that the program is in need of 
reform and accepted a petition for rulemaking in 2011. Flowever, in accepting the petition, the 
agency stated that the rulemaking would have to wait until the CSA safety fitness 
determination rule was finalized. Meanwhile, our members and other HMSP holders continue 
to be subject to a flawed program that harms good carriers for reasons, in most cases, that are 
not causal factors in vehicle crashes. 

Given the agency's regulatory priorities, we have asked that FMCSA provide interim relief in 
advance of full HMSP reform rulemaking by providing carriers an alternative way to 
demonstrate their safety fitness other than waiting to "age out" of disqualifying OOS violations 
that are not linked to crash causation. Specifically, we have asked FMCSA to allow any carrier, 
except those presenting an imminent hazard or demonstrating a pattern of non-compliance, 
the option to request a full review of its safety management controls and an opportunity, if 
appropriate, to file a corrective action plan prior to denying the carrier its HMSP. We were 
thrilled that Congress directed FMCSA to consider providing such an additional level of review 
as an element of HMSP program reform. This remedy is necessary because the majority of 
HMSP holders are carriers whose operations generate infrequent inspections. For these 
carriers, recovering from as few as two OOS violations in the 12 months before the carrier's 
HMSP expires can be a mathematical impossibility. This is particularly troubling when the OOS 
violation is not an underlying factor of vehicle crashes. As noted above, this is the case with 
many hazmat OOS violations. 

Let us explain. The HM OOS rate is now 6.82%. At the 6.82% HM rate, a carrier with two HM 
OOS, from three or more inspections during the final 12 months of the permit, would need to 
have at least 27 "clean" inspections to fall below 6.82%. Our members average only 14 
inspections a year. In short, two HM OOS in a 12 month period is a virtual "out-of-business" 
order for these carriers. Please consider the following: 

(1) The closer to the expiration of the HMSP that a carrier receives an OOS violation that puts it 
underwater in terms of clean inspections, the more difficult it is to generate the number of 
"clean" inspections needed to get above water again; there simply is not enough time. 

(2) Each additional HM OOS will require another 14 "clean" inspections. 
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(3) A carrier may no longer request inspections in an effort to obtain "clean" inspections. 

(4) CVSA has been unable to reach a policy determination regarding what constitutes and 
should be recorded as a "clean" inspection. 

15) Inspections are not random, nor should they be with limited resources. Inspections are 
targeted to vehicles/drivers that appear to have compliance issues. In short, it is harder to get 
a "clean" inspection than it is to get one with an OOS violation. 

(6) OOS violations can be subjective; for example, those involving cargo securement. 

(7) The vast majority of carriers subject to the HMSP operate specialized trucks that cannot be 
used to transport other goods while waiting to "age out" of OOS violation histories. 

18) HMSP holders are amongthe safest operators on the road. 

(9) Providing an additional level of safety fitness review does not compel FMCSA to allow 
carriers to continue to hold HMSPs; it will enhance the agency's assessment capabilities. 

It is uncertain when FMCSA will be able to finalize the HMSP rulemaking mandated by Congress. 
In the meantime, the agency has refused to use its discretion to ensure that "fit" carriers are 
not put out of business based on insufficient data anomalies. Regrettably, the agency argues 
that MAP-21 precludes it from providing the interim relief we seek because Congress mandated 
a study to identify HMSP program deficiencies before taking regulatory action. MAP-21 sets 
deadlines by which action to reform the HMSP must be done, but nothing in MAP-21 prevents 
the agency from acting in advance of those deadlines. Accordingly, we ask the Subcommittee 
to urge FMCSA to reconsider its position on this matter and to promptly issue an interim final 
rule or take other administrative action to allow a permit holder to request an additional level 
of review prior to denying a carrier its HMSP, except in cases presenting an imminent hazard or 
demonstrating a pattern of non-compliance. 

Again, we share FMCSA's commitment to safety. That said, inspection frequency and outcome 
do not seem to correlate to crashes or fatalities for carriers subject to the HMSP. Providing 
carriers an opportunity for additional review of their safety controls and to take corrective 
actions will still enable FMCSA to ensure that only fit carriers are allowed to transport materials 
subject to the HMSP. 

Conclusion 


Given the diversity of motor carriers, the task of FMCSA to craft a comprehensive safety 
assessment program that is reasonable, fair, and transparent is daunting. What is clear is that 
CSA is not ready for prime time. Yet, in the meantime, hazmat carriers subject to the flawed 
HMSP program have been told that reform will not be forthcoming until rules are finalized 
establishing CSA as the agency's new safety fitness determination program. The agency's 
intransigent position is destabilizing to the affected industry and should not be tolerated. 

We are encouraged that the Subcommittee is looking into the serious issues raised by 
stakeholders affected by FMCSA's administration of its safety program. As FMCSA works to 
perfect the CSA program in advance of rulemaking to recommend it as a replacement for the 
SafeStat program. Congress should ensure that the program meets the goals of the agency to 
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be a predictor of crash risk and that it not repeat the mistakes of the HMSP. Finally, we ask the 
Subcommittee to urge FMCSA to provide requested interim relief to HMSP holders who are 
facing unjustified disqualification under this flawed program. 

Respectfully, 

Cynthia Hilton 
Executive Vice President 
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TRUCK 


SAFETY 


COALITION 


Parents Against Tired Truckers and Citizens for Reliable and Safe Highways 


Octobers, 2012 


The Honorable John J. Duncan, Jr. 

Chairman 

Subcommittee on Highways and Transit 
Committee on Transportation and infrastructure 
B-376 Rayburn House Office Building 
Washington, DC 20515 


The Honorable Peter A. DeFazio 
Ranking Member 

Subcommittee on Highways and Transit 
Committee on Transportation and Infrastructure 
B-375 Rayburn House Office Building 
Washington, DC 20515 


Dear Chairman Duncan and Ranking Member DeFazio, 

I am writing on behalf of the Truck Safety Coalition (TSC) in response to your Subcommittee's September 
13th hearing, "Evaluating the Effectiveness of DOT'S Truck and Bus Safety Program." The TSC is a 
partnership of the Citizens for Reliable and Safe Highways (CRASH) Foundation and Parents Against Tired 
Truckers (P.A.T.T.). We are dedicated to reducing the number of preventable deaths and injuries caused by 
truck-related crashes, providing compassionate support to truck crash survivors and families of truck crash 
victims, and educating the public, policy-makers and media on truck safety issues. The TSC would like to 
respectfully submit documentation into the official hearing transcript record. This documentation provides 
case studies in which the Police Accident Report (PAR) was missing information, contained incorrect 
information, or both. The case studies are indicative of the limitations of PARs as a determining factor of 
fault or preventability in a truck crash and support the TSC's opposition to changes being considered to the 
Federal Motor Carrier Safety Administration's (FMCSA) Compliance, Safety, Accountability (CSA) Program. 

During the hearing, Steve Owings testified on behalf of the Truck Safety Coalition. His testimony focused 
on changes being considered to crash data maintained within the CSA Crash BASIC, thresholds for 
intervention, and the necessity of preserving public access to information. Mr. Owings urged for caution in 
response to the changes being considered in order to preserve the high performing, CSA Program, "...it Is 
essential that the Program retains the ability to efficiently analyze data for timely intervention, that it is 
cost effective given FMCSA's limited resources, and that it remains fair to truck crash victims and their 
surviving family and friends." Of particular concern is the change to the CSA Crash BASIC data, which would 
rely on the Police Accident Report (PAR) to determine fault and preventability. Mr. Owings noted that PARs 
often lack complete and accurate information and in fact do not even include information on crash 
preventability. As he shared with Members of the Subcommittee, this was the case with the crash that 
killed his son Cullum. Had his son Pierce not survived this horrific crash, they would have never known the 
truth that the truck driver lied about the events leading up to the crash and that it was the truck driver, and 
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not Culium, whose actions caused the crash. Unfortunately, the truck driver's incorrect version of the crash 
is the only eyewitness account that is noted in the PAR for the Owings crash. 

Attached are five case studies which provide examples of incorrect and incomplete PARS, and demonstrate 
how they are inadequate to answer the questions of why or how a crash occurred above and beyond what 
has been reported by the conscious survivors. The studies detail how incorrect and incomplete PARS may 
also lead to erroneous charges being filed and explain why PARs should not be used as the deciding factor 
in determining fault or preventability in truck crashes. 

Thank you for your time and consideration of the case studies and our concerns with the changes being 
considered to the Crash BASIC. We look forward to continuing to work with the Subcommittee on 
Highways and Transit, as well as the Committee on Transportation and Infrastructure, to support 
improvements to truck safety and to make America's roads safer. 


Sincerely, 



John Lannen 
Executive Director 
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Aguilar Crash 

Truck driver neglected to properly secure car on trailer, chose not to pull onto the shoulder or into an 
available driveway, stopped in a lane of traffic and then failed to use warning signs or triangles 
PAR did not note crucial information or violations and placed car driver "at fault" 

On December 13, 2007, a United Road Transport tractor-trailer hauling cars, was stopped at night, in a 
moving lane of traffic, in a 50 mph speed limit zone. The tractor-trailer had picked up its last car in 
Houston and was heading to San Antonio, As the truck turned the corner to drive onto the three lane 50 
mph service road, the driver and his assistant realized that the car they had just loaded was not chained 
down. They should have realized this during the pre-trip inspection, but they neglected to perform this 
vital safety measure after loading the last car and before beginning their trip. They proceeded to drive 
1/4 mile down the 50 mph road, choosing to stop in a lane of traffic and make the necessary repairs to 
secure the car, rather than safely pulling into one of two available driveways or off onto the side of the 
road and out of the lane of traffic. 

5ean Matthew Aguilar, was driving to pick up his girlfriend and take her to a church recital. He was 
traveling at the speed limit, approximately 50 mph, when the car in front of him quickly changed lanes. 
Sean was suddenly confronted with a stopped tractor trailer in the right lane of traffic and was unable to 
avoid crashing into the back of the trailer. 5ean suffered a traumatic head injury, a fractured pelvis, and 
a fractured wrist. 

The truck driver claimed that the trucks two rear flashers were on but that he did not use or display any 
triangles or warning signs which were readily available as part of the truck's emergency kit. The truck 
driver's excuse was that they were only going to be there for a couple of minutes and that they were not 
stopped in a moving lane of traffic. The assistant driver admitted that they were in the right lane of 
traffic. He also admitted that in the quarter mile stretch they continued driving after they realized there 
was a problem with their load, that there were multiple places that they could have safely pulled off the 
road, including two driveways and areas on the grassy shoulder, but that they did not. 

The police officer at the scene did not investigate why the truck had stopped. Thepolice officer had 
limited knowledge of Federal Motor Carrier Safety Regulations (FMCSRs) and Commercial Driver's 
License (CDL) requirements for warning triangles. The officer claimed that it was perfectly legal for an 
18 wheeler to stop in a moving lane so long as it had flashers on. The officer blamed the car, claiming 
that it "failed to control its speed" and may have been "following too closely" to the car in front of it. 

The Police Accident Report (PAR) never mentioned the truck driver's failure to place warning devices or 
to inspect and properly load the auto transport before leaving the loading facility. 

The officer in this case is wrong, and admitted that he had no Commercial Motor Vehicle (CMV) training 
or experience and does not do CMV inspections. Texas law adopts the FMCSR, and it mandates that 
warning flashers be immediately turned on and that as soon as possible, the warning triangles be placed 
at 10', 100', and 200' behind the trailer (392.22 (a), (b)(1) and (v)). It is now known that the truck was 
there for over an hour before the wreck happened, but the truck driver claimed he was there only two 
to three minutes. Now that the officer has seen the relevant FMCSR's (392.1; 392.2; 392.9(a)(1), (2) and 
(b)(1): 392.22(a), (bj(l) and (v)) he agrees that this wreck would not have happened but for these 
violations. Today, he would ticket the truck driver and add the truck driver's violations to the causes of 
the crash. 
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The investigating officer's failure to fully investigate the circumstances surrounding why the truck 
stopped and the officer's limited knowledge of FMCSR regulations resulted in an incomplete 
investigation and an incorrectly written PAR. Had the investigating officer known that the truck driver 
should have taken precautionary actions to warn oncoming drivers when he decided to stop in an active 
lane of traffic, he would have been obligated to note the truck driver's failure to do so on the PAR. The 
varying level of knowledge of FMCSRs required by police officers from state to state is a great hindrance 
to fully investigating and determining causation in a crash. 

"Not-at-fault" is NOT equivalent to "non-preventable." In the Aguilar crash, the tractor trailer driver 
could have taken reasonable steps to have avoided the crash, such as performing a safety inspection 
before beginning the trip, pulling off the roadway before stopping rather than stopping in a lane of 
traffic and simply putting out the triangles he admits were sitting behind his seat. These actions would 
have helped to prevent the crash, though failure to do so, would not automatically have resulted in the 
truck driver being found "at fault" in the crash. "Fault" and "preventability" are related but not identical 
concepts and it cannot be assumed that one proves the other. 

This truck driver admits to a similar crash several years earlier, at night without the warning triangles 
placed out. He claims the El Paso Police reached the same conclusion that the officer did in this case - 
the car that hit him from the rear was at fault, despite there being no warning devices. 
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UNIT NO. 1 Business Address: — Phona * 

UNIT NO. 2 Business Address: == Phone*: 


IF EMERGENCY VEHICLE: UNIT # 

WAS IT USING SIREN? YES NO INTERMmiEsm.Y 
UNIT NO. 1 REMARKS 


Ut'VuU'?, 


RED LIGHTS ON?_ 


UNIT NO. 2 REMARKS 


TtA,l_CT. /tt' iff 


tVv Tivt-c. oA '*"1 


It 

t 
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Browning Crash 

PAR was missing information and contained incorrect Information, and, as a result. 

PAR Incorrectly assigned Michael Browning fault 

On September 14, 2007, Michae! Browning was driving North in the left lane on SC 12S in North 
Augusta, SC, when his pickup truck crashed into the back of a log truck attempting to make a right hand 
turn onto Pine Log Rd. According to the Police Accident Report (PAR), both vehicles had been traveling 
in the right lane when the accident occurred. The PAR states that the pickup truck struck the log truck 
for unknown reasons, essentially placing blame on Mr. Browning. Michael Browning died as a result of 
injuries sustained in the crash. 

Eyewitness accounts, taken after the crash and after the PAR was completed, state that Mr. Browning's 
vehicle was actually traveling in the left lane when, suddenly, the log truck crossed into his path from 
the right lane. Additionally, eyewitnesses reported that the truck driver failed to use a signal light, 
neither indicating his need to cross into the left lane in order to negotiate a right turn, nor that his intent 
was to turn right on to Pine Log Road. The investigating officer, who authored the PAR, was not aware 
of this information because he failed to Interview witnesses. Eyewitness accounts revealed that the log 
truck driver's actions caused the crash, place the fault on the truck driver, and should have been 
included in the PAR. 

Missing and incomplete information in PARs often result because the truck driver is the only surviving or 
conscious witness after a crash. In truck versus passenger vehicle crashes, 97 percent of the deaths are 
suffered by the occupants of the passenger vehicle who cannot speak for themselves at the scene of the 
crash. Seriously injured passenger vehicle occupants are also often unable to be interviewed at the 
crash scene, As a result. It is only when all the evidence regarding a crash is uncovered, including eye 
witness accounts and the results of accident reconstruction investigations that the information can be 
considered and the accuracy of the initial PAR can be determined. 
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D.P.S.USE ONLY 


SouihCvoUM j 

Uniform Traffic CelBsicm Report ( 

(For IneesK^aUtgOHlceni 
Supplemental Bus & Truck ColHsion Report 


mun^a^Atuc/i Corr c( Onfirat 


Date 

61'i4-^cc7 


Time 

County 

Route Category 


■I 


07 , 

1-ln^iaie 4-Secoruary 

2;US Primevy S-Couniy 

VSe RfVnarv 

(Roole Ni.nner and Nan* .! Any) 

‘o. 12 5 

■1 


SCREENING INFORMATION 


Access Control 


NUMBER OF QUALIFYING VEHICLES INVOLVED 
A Truck Having a GVWR of 10,001 lbs. or More For the Power Ural . 


No Access Canl-tf 
3* Partial Access Conirxi 


Vehicle Infonnation 


!a Vehicle with a Hazardous Materials Placard 


Ia Bus That is Designed or Used to Carry 16 or More Persons, Inclu^ng (he Driver ' 


A Motor Vehicle Engaged in Interstate Commerce that is Designed or Used 
to Carry B>i5 Persons, including die Driver, for Compertsaiion 




!Gross Vehicle Weight Rating 

[Weight Rating of the Power Unit of the Truck 


Lass Tha.-. a Eeuaii: 1 3.000 Po«‘3s 
tO,00;-2S,:00 Pou.i« 

|03- laorc Than 2S.OOO P£uni» 
i!iflcmn/Nii ano Run 


03 




[Vehicle Configuration 
I- Paisansw Car {only *r HAZMAT slaora} 
- Lipht Trusk (only w/ HAZUAT pl»:af0) 

!- Bus (seals for S-IS ceeoi«) 

I- Bus (sasij for ts ' ;a?pia} 

I- Sinple U.-Jl Truck (2 itieVS' Tirss) 

[os- Smcie Unii Ti.ck (3 or nwa asles) 

[06- Truck W Tra lar 
|o7- Tfuc'-TTner Only (Booiaii) 


Oa- Traaor •/ S«m-Trailer 
05- Trado- wf Double Trailers 
to- Trader W Triple Trailer 
5J- OlherfUnsSla lo Ctasstf,- 
SS- UfkrroimiHil anfl Ri»r 


OS' 


Number of Persons Involved: 


Sustaining Fatal Injuries 


Transported for immediale Medical Services 


Cargo Body Type 
»• Oil* l»«au Isr 9-15 ceoBlel 
aus (teals for 16- eeeeiel 

I C2- Endoieo Bov 
03- Co-gsTans 
or- Piai Bad 
Ournp 

|04- Cenerf.# Ui«- 
;07- AuIO Trtnsoen 
.05- CareasftiRafvst 


n. iniaimocai Cenaii-e 
$7-Nir.Ao9!i»Bie 
51- OOie- 


|0 


Number of Vehicles Towed 
[Towed From the Scerte Due lo Oarnage — — — — - 


I 


Trailer Length and Width 

Length 


Do Not Complete This Form Unless: 

One or More Qualifying Vehicles was Involved - AND 
One or More Qualifying Injuries was Sustained • OR 
One or More VenidM (not necessarily the (ruck or bus] Was Towed frem Ute Scene 


[Total Number of Supplemental Forms Repuirad for this Coltiaion : 


wsnif *80 .n.(«3 R» 
[02- -sai ft. - rs m [49 IS,> 
[os-STfm.wrm'e 
Unknewr/Hil »nd R-J- 


its thin 80 1*1. ft.) 

;ci2.«i,- -BAin (TO) 
b3-85-n b-<TOi« 

Unknpnn'Hri ang Rg- 


•-Sif'iUnp- 



Oi 




Trs.isr 1 W<in 


1rsj.«'7V/cv> 

03 




i 


Hazardous Material invoivment 


Nam«:_w--- «... 

Address: . 

City:_i 

Business Phone Number: 


State: 

I' I I 


Identification Numbers 


f»li I zip: 

J,.., 1 I 


□nnen 




Alas TMs Vahiele Carrying Hazardous Materials? 

I-Ves 3- No 2- UfiknOkT-jHtl aiw Rgr> j 2. 

Did the Vehicle Hava a Hazardous Material Placard? 
fes i-No 3-Unmxn»n.Hii3nanu-. j 2, ~~ 
‘Yet*, What Claes of 


'Uous Miteiial ((rotn olacsro/shlpping papers] 
05- Class 8 (Po.53cvinte«i cue Si-asancal 


U.S. DOT 
ICC MC 


onijDtinn 


TZJ 


Cass 1 (E'piasr-ss) 

|02- Class i (Gases) 07- Class 7 (eeaflittirt) 

;C3 Class 3 (Famnabie 08- Class B (Conetivt 

jW- Class * (Flammable Solds) Oi C:bss 9 (Wsss Go 

■0S-CU$s5(O>.«vnnB5'.,SaL-.(s:«i ICr-Na Paeare 

99- OlherAInknownrHi! and Run 

'YES', enler < digit WAZ MAT I PHromolacariD shlaPlnooamfSI 




state Number 


'“'[I] 


kZ MAT I PHromolaeariD sh 

□ddn 


[Was Hazardous Material Released From This Vehicle's Cargo? 
J- No 3- UnknowiVW! andRun j ^ | 


Was a Citation Issued to this Vehicle? 


• Vrs 2- r» j 2_ 


.NoiHicaUon et Rolease: 






lc^'l5-2co7 














271 


Melton Crash 

Speed incorrectly cited as a violation and truck driver incorrectly found "at fault" on PAR 
Investigation found shipper and unbalanced load at fault and speed not a factor 

On October 27, 2006, UPS driver Samuel Lavance Melton was traveling southbound on Highway 59 in 
Houston, TX, when he attempted to take the 1-10 exit ramp. Upon exiting the highway, the load that the 
tractor-trailer was pulling suddenly shifted, causing Mr. Melton to hit the concrete barrier, and 
subsequently causing the tractor-trailer to roll-over. Mr. Melton suffered a traumatic brain injury, in 
addition to other physical injuries, as a result of the over-turned truck. 

The Police Accident Report (PAR) incorrectly charged the UPS driver with "failure to control speed" while 
attempting to exit. It was later found, over the course of the investigation, that the crash was a direct 
result of the shipper incorrectly loading the sealed load. The shipper's faulty loading caused the shift of 
the load that resulted in the roll-over when the truck attempted to turn at a low speed. The charges 
against Mr. Melton were later dismissed. 

If this crash had been reviewed, using the information contained in the PAR, and based on the police 
officer's charge, Mr. Melton would have been found "at fault" for a crash he did not cause. Additionally, 
the party at fault, in this case the shipper, would not have been held accountable for their actions. 
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11:55:25 AM 


Ortjt*- SiiMx 'twfiiM. j fill® o&xcr i^e*i 


TEXAS PEACE OFFIOA’SCU^iePORT C»4 (RM-«1(tK) a^nMet iMPtomlK 1t*)«nif<>^rbiiiMMi«taCa9W*taM.*iM«cwiM><«MiiaxM.nrnMHI>t*TEmscClWT»CKrO)< 
(>0BLCa*fETY^3<fox«iT.i!LK»Wn(»t7n<aSft < iH ^ m »n« * r m H iii iiB H *<y>t^«ftti»CWiSWMi^»tHa J w»" f a > « J i « i.«m«*aHntM*aMJ»n 
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|CR/^«F(»»AArKM 
1. COUNTY 


. C4 ££. ‘ 


CRe-K (Rsv. OlfflSJ OJMHtRCUl. MOIW VEHtCtf INWRCeWOtT SUPPIEMIW TO THE TEXAS VWi Off iMR'S CRASH REPORT . 

.001 U85-OR MQta Q HMAROOU5 MATCWi^ n « 0« WORE l»*SS£N0^ jaM»i!U3TY.(I«tW« aWLlffiTO) 


_ 2. CITY OR TOWN Moo i rc/O 

3. ROAD ON WHICH CRASH OCCURRED 3g&o fW 

ltOCT» itWTW 

4. DATE OF CfWkSH 




ajmnMufM 

J2oO^ S.H0UR_ 


_G>W i.'4: 


0Rll_i 

PPS<_ 


ROADWAY ACCESS 

T 1-FUa ACCESS CONTRO. 
J 2-PARTlAL ACCESS 
J‘ 3-NO ACCESS 


DRI\SRW^0RWTI0N- 


. 7. DRIVER LICENSE CLASS 


4-0 

I '2-B 5-M 


{^^RSTATE COMMERCE □ INTRASTATE COMMERCE 

9. CARRIER'S CORPORATE NAME 


CiU^RiNFORMAlKM 
e. VEHICLE OPERATION 


□ MOT IN COMMERCE □ GOVERNMENT Q PERSONAL 



10, CARRIER'S primary ADDRESS _ 

11. CARRIER ID TYPE DlCC {&USD0T QTifDOT □OTHER t2. CAREER ID NW8ER, 


M0T<»t VEI«CLE INFORMAniW 
13. UNIT NUMBER ON CRB- 


1-3 [ 7 ] 14, LI 


15. GROSS VEHICLE WEIGHT RATING.(GVWR) 

REGISTERED GROSS VEHICLE WEIGHT (RGVW) □ 3o>COO 




M.VOflCLETYPE 

1- PASSEN6ER CAR (ONLY IF VEHICLE DISPLAYS HM PLACAROS) 

2- LIGHT TRUCK (ONLY IF VEHICLE DISPLAYS HM PLACARDS} 

3- BUS (SEATS FOR 9-15 PEOPLE. INaUDING DRIVER) 

4- BUS (SEATS FOR >15 PEOPLE. INCLUDING DRIVER) 

5- StNGLE UNIT TRUCK (2 AXLES. 6 TIRES) 

5-SINGLE UNIT TRUCK (3 OR MORE AXLES) 




7-TRUCK TRAILER 
S TRUCK TRACTOR (BOeTAIL) 

9-TRACT0R/S£MrRAILER 
10-TRACTOIVDOU^E TRAII^R 
H-TRACTOR/TRIRE TRAILER . 

ro-UWKWOWN HEAVY TRUCK OVtR.10.000 LBS. (CWNOT CLASSIFY) 


17. CARGO BODY STYU 

1-BUS (SEATS FOR B-15 PEOPLE INCLUDING DRIVER) 
fTri 2-BUS (SEATS FOR >15 PEOPLE, INCLUDING DRIVER) 
3 3-VAN/ENCLOSED BOX 
1=^ 4-CARGQ TANK 
5-FLATBED 
■DUMP 


7- CDNCRrrE MIXER 

8- AU7Q TRANSPORTER ^ 
d-GARBAGE/REFUSE 

10- GRAIN. CHIPS. GRAVEL 

11- POLE 

12- NOT APPLICABLE 


9S-0THER_ 




RWLERTYPE 

1-FULL TRAILER 

;l 2-SEMI trailer 
— I 3^E TRAILER 

1 TRAILER MMBCR 2 INFORMATION 

71 urFNSEPlATF 22. GROS.SVFWCIE WEIGHT RATING (GVWR) P) 

FRAILER TYPE 
“~1 1-FUli TRAJIM 

2-5EMI TRAILER 
!— J a-HXE TRAILER 

REGISTERED GROSS VEHICLE WEIGHT (RGVW) □ 


-WTT r 

_ ^_«E_ 


23. SEQUENCES OF E1«<TS 


IS 


1- NONCOLLISION: RM^ OFF ROAD 

2- NONCOLLIStON-. JACKKNIFE 

3- NONCOLLIStON: OVERTUWI (ROLLOVER) 

4- NONCOLLIStON; DOWNHia RUNAWAY 

5- NONCOLLISlON: CARGO LOSS OR SHIFT 

6- W)NC0LLlSI0N: EM’LOSION OR FIRE 

7- NONCOLliSION; SEPARATION OF UNITS 

8- NOHCOLUSION; CROSS MEDiAN/CENTERLINE 
S-NONCOLLiSION-. EQUIPMENT FAILURE 

10- NOHCOLLlSION: OTHER 

11- NONCOlUSION; UNKNOWN 


12- COlllSION mVOLVIFK PECCSTRlAN 

13- C0UISK)NII<V(tt.VBI6 MOTOR VEHICLE IN TTMNSPORT • 

H-COaiSION INVOLVING RAIDED MOTOR VEHICLE 
)5-C0U.ISK)N INVOLVim; TRAM 

lecoaisxw INVaVMG PCDAICYCU 
17-COLLISION INVOLViNG AN /WMAL 
1 B-COLLISION INWXA/lrtG A FIXED OBJECT 
I^COLUSION WITH WORK ZONE MAINTENANCE EQUIPMENT 
TO-COlitSlON WITH OTWR MOVABLE OBJECT 
ZI-COLUSIONVriTK UNKNOWN MOVABLE OBJECT 
98.0THER 


24. TOTAL NUMBER (S AXLES 


ZS. TOTAL NUMBER OF TIRES 




26. OFHCER'S PRINTED NAME _ 
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Owings Crash 

Truck driver Med at the scene of the crash 
Police officer did not Interview the crash survivor or eyewitnesses 
PAR, incorrectly assigned fault to the car driver 


This crash occurred on December 1, 2002, in Rockbridge County, Virginia. Cullum Owings and his 
younger brother Pierce were on their way back to Washington and Lee University after spending 
Thanksgiving at home with their family. They were stopped in traffic when a speeding tractor trailer 
came up behind them moving too fast to stop. Cullum swerved his car into the median to avoid a crash, 
but the truck followed and barreled into the driver’s side of the vehicle, pinning their car against an 
embankment in the median. Pierce, survived with minor injuries and Cullum died at the scene. 

Right after the crash, Pierce was too upset to speak with the State Trooper in charge of the scene, and 
therefore, the Trooper only spoke to the truck driver. The truck driver reported that Cullum and Pierce's 
car was in the right lane and, at the very last moment, pulled in front of the truck causing the truck to hit 
their car. The truck driver reported that both vehicles then continued into the median of the highway, 
ending up between the road and the embankment in the median. Although there were many witnesses, 
the Trooper did not record their names nor did he interview any of them. The resuiting Police Accident 
Report (PAR) reflected the trucker driver's statement and indicated that the car was in the right lane and 
pulled into the left lane, while the striking truck was going straight, always in the left lane. 

Based on the truck driver's statement, the Trooper in charge at the scene believed that if it had not been 
for Cullum's inattentive decision to pull into the left lane in front of the truck, there would have been no 
injuries that night, let alone a death. The Trooper did recognize that the truck driver was driving too fast 
for the conditions and charged him with reckless driving. In the end, the Trooper took the truck driver's 
word for what happened, and this is the only version of the crash reflected on the PAR. 

Cullum's parents, Steve and Susan Owings hired a private investigator to advertise and find the other 
eyewitnesses, all of whom corroborated Pierce's version of the crash. The boys were always in the left 
lane, and were stopped there, when Cullum glanced in his rearview mirror and realized that the truck 
was bearing down on them fast. Cullum had stopped with enough maneuvering room in front of him 
and when he saw that the truck was not going stop in time, he chose to flee into the median and this is 
where the crash occurred. At the last minute, the truck driver realized that he was not going to be able 
to stop and drove into the median, hitting one car instead of many. 

The PAR only reflected the truck driver's testimony and failed to include eyewitness accounts, the 
surviving crash victim's as well as other eyewitnesses, into consideration. As a result of the investigating 
officer's actions, the PAR was incomplete and incorrect. It was only through a complete investigation, 
which included eyewitness testimony, that the true chain of events was revealed and the truck driver 
was convicted of reckless driving. 
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White 

Investigating officer did not Interview witness, had limited knowledge of FMCSRs, and 
incorrectly assigned fault to Mr. White on the PAR 

On May 11, 2011, Jere Fergurson White was driving on S.R. 6 in Dallas, TX when his pickup truck struck 
the rear of a tractor trailer. Mr. White died as a result of the crash. 

The investigating police officer failed to speak to a key eyewitness and had little knowledge of Federal 
Motor Carrier Safety Regulations (FMCSRs). As a result, the officer failed to look for log book violations 
and treated the crash like a standard motor vehicle crash. Due to the investigating officer's lack of 
knowledge and failure to interview all key witnesses, the police accident report (PAR) indicates that Mr. 
White was in the wrong when his truck struck the rear of the stopped tractor trailer. 

An investigation into the crash discovered, and proved, that the tractor trailer Mr. White rear-ended, 
had been improperly stopped in the lane of traffic, on a 65 mph road, because he had missed his turn. 
The driver claimed that he had his rear flashers engaged but the eye witness said that no flashers were 
on. It was also established that the driver of the stopped tractor-traiier, who worked for a Canadian 
company, was a habitual hours of service (HOS) violator. The Canadian trucking company had given the 
driver four final warnings and, in spite of these, he continued his flagrant HOS violations and continued 
to drive. When the trucking company was confronted with the truck driver's history, they conceded that 
he should have been terminated long before the wreck. If the trucking company had done as they 
should have, this tractor trailer driver would not have been on the road at the time of the accident, and 
this crash could have been prevented. 

As was the case with the officer at the scene of the White crash, the varying level of required knowledge 
of FMCSR regulations from state to state, hinders the investigating officers' ability to fully and properly 
investigate commercial vehicle crashes. PARs, like the PAR for the White crash, reflect inaccuracies 
resulting from the officer's lack of knowledge and experience, and are not suitable to make a 
determination of preventability. 
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ACCIDENT NARRATIVES FOR CASE# 


REMARKS OFFICER NAME OFFICER NUMBER ^ 

VEHICLES NUMBER 1, 2rAND 3 V\i WEST ON S^R 6. 

VEHICLES NUMBER 1 AND 3 WERE IN THE SAME LANE BEHIND VEHICLE NUMBER 2. 

VEHICLE NUMBER 2 WAS A SLOW MOVING TRACTOR WITH A FLAT BED TRAILER. 

VEHICLE NUMBER 1 ATTEMPTED TO CHANGE LANES AND PASS VEHICLE NUMBER 2. 

VEHICLE NUMBER 1 STRUCK THE REAR OF VEHICLE NUMBER 2’S TRAILER, 

DUE TO THE IMPACT, VEHICLE NUMBER 1 ROTATED INTO THE INSIDE I LEFT LANE. 

VEHICLE NUMBER 3 ATTEMPTED TO CHANGE LANES AND STRUCK VEHICLE NUMBER 1. 

VEHICLE NUMBER 2 DROVE TO THE SIDE OF THE ROAD AND STOPPED. 

GEORGIA STATE PATROL TROOPERSMMMW AND ASSISTED AT SCENE OF ACCIDENT. 


DALLAS POLICE DEPARTMENT OFFICER 


ASSISTED WITH ACCIDENT INVESTIGATION. 
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FULL PAGE DIAGRAM 
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COMMERCIAL VEHICLES ONLV 
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REMARKS 

(Officer Narrative on seperate Page) 


OFFICER NAME aaMPMP*** OFRCER NUMBER 

INDICATE ON THIS DIAGRAM WHAT HAPPENED 

















VEHICLES NUMBER 1, 2, AND 3 WERE TRAVELLING WEST ON S.R. 6. 

VEHICLES NUMBER 1 AND 3 WERE IN THE SAME LANE BEHIND VEHICLE NUMBER 2. 
VEHICLE NUMBER 2 WAS A SLOW MOVING TRACTOR WITH A FLAT BED TRAILER. 
VEHICLE NUMBER 1 ATTEMPTED TO CHANGE LANES AND PASS VEHICLE NUMBER 2. 
VEHICLE NUMBER 1 STRUCK THE REAR OF VEHICLE NUMBER 2‘S TRAILER. 

DUE TO THE IMPACT, VEHICLE NUMBER 1 ROTATED INTO THE INSIDE / LEFT LANE. 
VEHICLE NUMBER 3 ATTEMPTED TO CHANGE LANES AND STRUCK VEHICLE NUMBER 1. 
VEHICLE NUMBER 2 DROVE TO THE SIDE OF THE ROAD AND STOPPED. 


GEORGIA STATE PATROL TROOPERS 


lASSISTED AT SCENE OF ACCIDENT. 


DALLAS POLICE DEPARTMENT OFFICER! 


» ASSISTED WITH ACCIDENT INVESTIGATION. 



VEHICLES NUMBER 1. 2. AND 3 WERE TRAVELLING WEST ON S.R. 6. 

VEHICLES NUMBER 1 AND 3 WERE IN THE SAME LANE BEHIND VEHICLE NUMBER 2. 
VEHICLE NUMBER 2 WAS A SLOW MOVING TRACTOR WITH A FLAT BED TRAILER. 
VEHICLE NUMBER ^ ATTEMPTED TO CHANGE LANES AND PASS VEHICLE NUMBER 2. 
VEHICLE NUMBER 1 STRUCK THE REAR OF VEHICLE NUMBER 2'S TRAILER. 

DUE TO THE IMPACT, VEHICLE NUMBER 1 ROTATED INTO THE INSIDE / LEFT LANE. 
VEHICLE NUMBER 3 ATTEMPTED TO CHANGE LANES AND STRUCK VEHICLE NUMBER 1 . 
VEHICLE NUMBER 2 DROVE TO THE SIDE OF THE ROAD AND STOPPED. 


GEORGIA STATE PATROL TROOPERSi 


^ASSISTED AT SCENE OF ACCIDENT. 


DALLAS POLICE DEPARTMENT OFFICERS 


lASSISTED WITH ACCIDENT INVESTIGATION. 
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Georgia Uniform Vehide Accident Report Overlay 


AlCOHOl AND ( OR DRUG TEST G^EN 

( - Yes 2 - No 3 - Refused 


TYPE TEST 

1- Blood 2-Bfsal)> 3 -Urine A -Other 

DRIVER CONDITION 
! -NolOrmliing 5-U I. Drugs 

2 - Not Known itU.i, S - U.l.AJcclio] 8 Drugs 

3 - Dnrjiing Not Impaired ?-Physicai Impairmen 

4 - U.l. Alcohol 8 - ApparertSy Fail Asia 


DIRECTION OF TRAVEL 



VISION OBSCURED BY 

ilO&scutaii 5 - Iteas, Bushes 

2-Headighi5 5 -Rain. Snow, lose 

i - Sunlight Windshieia 

I - Parked VelKcte 7 -Other 

VEHICLE CONDITION 

i - No Known Deiecls 5 - Steering Failure 


VEHICLE MANEUVER 


Turning Right 

Slopped 

SWighl 

Changing Lanas 
Sacking 


S - Passing 

lO-NegotaiirigA Curvi 
11 - £pteringA.Ba\flng 

IJ-EnteringlLeawrvg 


PEDESTRIAN MANEUVER 

1 - Croswg, Not At CraeswallE . WcrIang in R<sd 


2-Cross9igatCroMWaft 

3 • Walking with TrafCc 

4 - Walking Against Traffc 

5 - Pushing Or Wortiing an 


7 - Piaymg Roathr^ 

8 - SlHKfing in Roadifay 

9 - Olt Roadwsy 

1 1 -Dartiis )nl3 TtsSs 


FIRST NARMFULEVENTIMOST HARMFUL EVENT 
NOH-COLLISION 

t - Ovarlurn 4 ■ JackkrMf 

2- FIrefExplosion S - (XHr Hon-CoMspn 


COLLISION WITH OBJECTNOT FIXED 


10- Parked Uotpr Vehicle 


11 - liloior Vetele h NMiui 

12 • Uam VehatJe In HeSon - 1 
Other Raatlarey 

13 - Ohar {Nel Tned) 
14 -Deer 


CGLIISIOH WITH FIXED OBJECT 


15-Imp act Attenuate 
15 • Bridge Pier/Abulment 
t? - Bridge ParnwlEnd 

18- gn(^eRail 

19- GuardiaKFace 

20 - Guardrail End 

21 • Uerfan Barrier 

22 • Highway Traffic Sigri 

Post 


25-U»lyP<te 

2e-OhetF^ 


23-DAch 
SO • Emh^rteoenl 
31 ■ Fence 

32- Maiiiagi 

33 - Tree 


23 • Overhead S'rgn Support 34 - Other - Hud Otiicet 

24 • Luminaira Kght Support 


coMmainiNG fastdrs 


I - No CgntnbtNh^ Factan 
2-D.UX 

3 - PoBowfiq Too Ctoee 

4- FatedlgYieU 

5 - Eaceedn^ Speed linil 
S - Ssregard Slop SignSignal 

7 • Wrmg Side Of Read 

8 ■ Weather Crmiliona 

5- fcnpnperPanii^ 
lO-DmerluitXmtol 
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Chairman Duncan and Ranking member DeFazio and members of the subcommittee, the hearing you are 
holding today concerning “Evaluating the Effectiveness of DOT’S Truck and Bus Safety Program” 
necessitates my submission of comments to the subcommittee on behalf of the California Construction 
Trucking Association (CCTA) and our interstate conference, the Western Trucking Alliance (WTA). 

Since the launch of the Federal Motor Carrier Safety Administrations (FMCSA) Compliance, Safety, 
Accountability (CSA) program, aspects of the initiative certainly have been the source of controversy 
within the trucking industry. While the CCTA and WTA may find some common-ground and agree with 
certain criticism of the program and a need for improvement, overall we believe the safety monitoring 
program has been wrongly characterized as unfair to small-business motor carriers. Our degree of 
confidence in the safety monitoring systems is expressed in our active support of legislation granting the 
California Highway Patrol (CHP) the authority to emulate the CSA monitoring program on the 60,000 
plus motor carriers registered in California. 

The CCTA is a 501(c) (6) trade association founded in 1941 and headquartered in Upland, California. 
CCTA membership consists of over 1 ,1 00 member motor carriers ranging in size from one-truck 
operations to fleets with over 350 trucks. Approximately 60 percent of CCTA members are sole- 
proprietors - small one-truck independent owner-operators with their own authority. CCTA members 
operate in various modes of trucking from vocational to property carrying in both intrastate and interstate 
commerce. 

Data fi'om FMCSA clearly shows that comparisons of motor carrier performance under CSA to identical 
groupings from the previous SafeStat measurement system have small-business motor carriers performing 
better than their larger motor carrier counterparts. Small-business motor carriers constitute nearly 97 
percent of the regulated community. 

The following charts illustrate the comparative differences in the percentage and numbers of motor 
carrier’s identified as deficient in at least one Safety Evaluation Area (SEA) of the old SafeStat system 
versus being in alert status/above the intervention threshold in the Safety Measurement System (SMS) of 
CSA - these results are not surprising to us because they are consistent with how many of our members 
safety profiles are displayed on the SMS. 


Croup 

# of Power Units 

Percentage of motor 
carriers In this^oup 
With 1 or more SEAs 
"deficient" under the 
SafeStat system 

l^ercentage of motor 1 
carriers In this group | 
with 1 or more BASECs 
at "alert" status under 

the CSMS 

1 

0<PU<=5 

7.1% 

7.4% 

2 


22.2% 

20.7% 

5 


29,4% 

30.0% 

4 

50<PU<=S00 

28.7% 

39.4% i 

5 

SOCKPU 

22.1% 

51.4% i 


Overall percentage of 
carriers with deficfent 
SEA or BASIC at "Alert" 
status 

10.1% 

10.3% j 
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Group 

U of Power Units 

Number of motor 
carriers with 1 or more 
SEAs Identified as 
"deficient" under the 
SafeStat system 

Number of motor 
carriers with recent 
activity that have t or 
more BASICS Identified 
as beln^ at "alert" 
status under the CSM5 

1 
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30,553 

2 

5<PU<=15 

12,162 


3 

1S<PU<=50 

6,071 

6,184 

4 

50<PO<=500 

2,069 

2,840 

5 

500<PU 

139 

323 


OveraH number of 
motor carriers with 
deficient SEA or BASIC 
at ''Alert” status 

49,929 

51^33 


The CCTA recognizes that CSA employs an actual performance based measurement system primarily 
from roadside inspection and accident reports. Percentile rankings within any of the SMS Behavior 
Analysis and Safety Improvement Categories (BASICs) are necessarily dependent on having a 
statistically relevant number of roadside inspections for each measurement category. 

The absence of percentile rankings within any BASIC for most small -business motor carriers does not 
mean FMCSA is not monitoring smaller carriers. It is either reflective of them having clean (no 
violation) inspections or an insufficient number of inspections with violations to statistically assign them 
a percentage ranking. 

We do view CSA as a work in progress. It’s not perfect as the debate surrounding the absence of an 
accident accountability/fault system exemplifies. Motor carriers and drivers should not have their safety 
profiles tarnished by accidents for which they clearly bear no responsibility. We do not believe creating i 
mechanism within CSA to remove not-at fault motor carrier or driver crash data is insurmountable. 

California, a state with a population of nearly 38 million people and the 9* largest economy on the planet 
presents a relevant statistical model for FMCSA to consider when moving forward on this needed 
improvement to CSA. California does make fault determinations for injury and fatal crashes. The data is 
posted to the Statewide Integrated Traffic Records System (SWITRS) and can be viewed at; 
httD://www.chD.ca.gov/switrs/index.html 

As the chart on the next page shows, trucks are determined to not be at fault in over 80 percent of crashes 
involving fatalities. For combination vehicles involved in injury crashes they are determined to he not at 
fault two thirds of the time and for straight trucks the fault rate is almost 50 percent. 
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CCTA appreciates the recent FMCS A announcement about modifications to the SMS. For example, the 
removal 1-5 mph speeding violations from the SMS methodology will help truckers operating in probable 
cause states where those minor violations were used as a pretext to make a traffic stop in order to conduct 
a roadside inspection. Many of the other changes made by the agency at the request of industry will help 
to focus the program on identifying actual poor safety performance thus improving CSA as a model 

The CCTA is supportive of legislation in California that would allow the CHP to adopt a CSA style 
performance based measurement system to replace the currently mandated Bietmial Inspection of 
Terminal (BIT) program. 

The California Commercial Motor Vehicle Safety Act of 1988, commonly referred to as the Biennial 
Inspection of Terminals (BIT) Program was enacted by the California Legislature in an effort to alleviate 
the growing number of truck related collisions on California’s highways. Primarily, the intent is to ensure 
every truck terminal throughout the state is inspected by the CHP on a regular basis, thereby creating a 
level field for all motor carriers statewide. The law requires the CHP to inspect truck terminals every 25 
months and the same requirements apply to all earners, large and small. 

A BIT inspection is similar to the compliance review (CR) performed by FMCSA and its state partners. 
However, the terminal inspection process treats all motor carriers identically regardless of their safety 
performance. It is both time consuming and expensive for CHP to administer and for motor carriers who 
must take time away from productive activities. 

In an era where government must become more efficient in how it approaches safety oversight of the 
regulated motor carrier community, CSA represents a true performance based measurement system that 
can render a snapshot of motor carrier safety management practices. Certainly, further improvements 
need to be made and the CCTA is optimistic that FMCSA will continue working collaboratively with all 
stakeholders towards that goal. 
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Statement for th e Record 
by the 

National Association of Small T ru cking C ompanies 
to the House Transportation and Infrastructure C ommittee 
Hearing on DOT’ s Truck and Bus Safety Program 


Septe mber 13, 2012 


Mr. Chairman and members of the Committee: 

National Association of Small Trucking Companies (NASTC) is an affiliate member of 
ASECTT and fully subscribes to their comments, documented under “Improvements to 
the Complianee, Safety, Accountability (CSA), Motor Carrier Safety Measurement 
System (SMS) - docket #FMCSA 2012-0074” dated July 5, 2012. 

Congressional mandate several years ago requires FMCSA to perform an onsite audit for 
new entrants within 18 months of their authority activation. Since FMCSA can only 
physically perform 1 1,000-12,000 such audits per year, this mandate cannot possibly be 
accomplished without a tremendous growing of the agency’s inspectors and tripling the 
size of their bureaucracy and their budget. Enclosed is a description of an alternative plan 
that could address Congress’s wishes without unduly burdening funding requirements or 
demanding substantial increases to FMCSA’s bureaucracy, its budget, or its power base 
(See enclosure A). 

CSA’s bell curve structure and peer grouping makes the ultimate suggestion that 35 
percent of all carriers need “intervention” all of the time because they are “deficient” in 
one of its BASICS. So, regardless of across-the-board industry improvements, individual 
company improvements, or widespread individual driver improvements on safety and 
compliance, there is never any diminishing workload of companies and drivers in 
FMCSA’s intervention pipeline. This results in a self- fulfilled misrepresentation that 
suggests that 35 percent of the industry always falls into the “bad actor” category. This is 
simply untrue. 

Small trucking companies make up almost 95 percent of motor carriers, with fleets of 20 
or fewer vehicles. 

Small motor carriers are the lifeblood of the American economy. These carriers create 
jobs, often in less populous counties and states, which support local economies, support 
families, and support the distribution system of the marketplace. 
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Small trucking companies play critical roles in the supply chain. They get products to 
market, supply suppliers, keep grocery and retail shelves stocked, and keep hospitals and 
clinics supplied with the essential medical goods they need. 

CSA misrepresents the objectively true safety status of motor carriers. This is due to 
flaws, bias, and gaps in the data CSA uses to assign carriers BASIC scores, as well as 
methodological flaws. 

CSA further jeopardizes objectively safe motor carriers by the fact carriers’ BASIC 
scores fluctuate outside the control of carriers, to a certain degree, due to CSA’s reliance 
on a relative scale. A relative, as opposed to an absolute, scale grades on a curve motor 
carriers that have enough roadside inspection data to get them a BASIC score. 

Third-party studies, including analysis by Wells Fargo Securities, the University of 
Maryland, and the University of Michigan Transportation Research Institute, document 
that CSA BASICS do not predict carriers’ risk of a future crash. There is little or no 
correlation between compliance and safety (i.e., crashes, fatalities, and injuries). 

The University of Maryland study criticizes CSA’s particular potential for wrongly 
branding small carriers with its misleading ratings. The law of large numbers requires 
sufficient sample sizes, in this case inspection data, in order to rate those carriers 
accurately. Small data sets and small fleet sizes mean a small carrier’s violations per 
inspection look much worse proportionately than they would for large-fleet carriers. 

Also, this system has the effect of “profiling” unrated carriers for more inspections. 

CSA scores brand objectively safe motor carriers with ratings that threaten their ability to 
secure business. 

CSA jeopardizes small carrier business and thereby jeopardizes small carrier jobs. Fewer 
trucks, fewer trucking companies, fewer jobs, less capacity all translate into economic 
disruption and economic shrinkage at all levels. This is not something that is already 
happening in large numbers. 

FMCSA claims that CSA has caused truck and bus related fatalities to fall 5 percent in 
201 1. But CSA may have actually made the industry 200 percent less efficient. 

ASECTT chainnan Tom Sanderson has noted that these fatalities dropped 12 percent in 
2009 and 20 percent in 2010, prior to CSA. 

FMCSA should step up and assume its responsibility as the sole determiner of carrier 
safety fitness. To perform that duty, the agency must focus on performing objective 
safety fitness inspections, not pawn off de facto safety fitness determinations on the 
shipping public based on a relative, problem-ridden rating system. 

The agency must stop making CSA scores public. These faulty, misleading ratings have 
nothing to do with “transparency” and everything to do with misrepresentations that have 
direct, hannfu! effects. 
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An alternative to CSA, aside from its use internally by the agency, which we would 
support, is to assess a fee that would fund an actual safety fitness inspection (See 
Enclosure A). 

Also included: Enclosure (B), a letter written to our membership on January 3 1 , 20 1 2, 
which includes a “NASTC Composite CSA Scorecard” that shows some real statistical 
data indicating the impact of CSA on our carriers. 
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Enclosure A (Excerpt from ASECTT comments) 


“Finally, under the Reg Flex Act, the Agency is required to defend its proposed 
regulations as cost effective. The Agency is required to consider other viable alternatives. 
In charging its handpicked Motor Carrier Safety Advisory Committee with reviewing 
SMS methodology last July, the Agency asked that the committee ‘not reinvent the 
wheel,’ implying that only cosmetic changes were contemplated. In light of the systemic 
flaws in SMS methodology, its compliance cost and inability to comprehensively 
measure all carriers as required by Congress, ASECTT submits that real alternatives, not 
just cosmetic changes, must be considered in the rulemaking process. 

“Recognizing Congress’s directive to the Agency, to for the first time enroll private and 
exempt carriers in a comprehensive system to obtain agents and insurance, ASECTT 
submits that the Agency can expand its new carrier audit procedure to obtain an ejfective, 
objective evaluation of each carrier on an annual or biarmual basis, targeting carriers for 
progressive intervention using objective standards. An outline of this alternative is as 
follows. 


“( 1 ) Require all carriers to armually update the MCS- 1 50 confirming their 

insurance and agents and assess a $200 to $300 filing fee. Use the fee to fund state 
enforcement officials through the MCSAP program, and/or fund independent 
contractors, to prepare summary audits offering verification to the public that each 
registrant has safety procedures in effect to meet the requirements of compliance on the 
basis of objective criteria, without grading on the curve. 

“(2) Use progressive intervention methods as envisioned by CSA to manage 
and privately reprove carriers found deficient under SMS methodology, as refined and 
improved with public input through rulemaking. 

“With this proposal, the Agency could self-fund a compliance program which would 
assure an objective audit of all active carriers, internalizing an improved version of SMS 
scoring for its own use without needlessly disrupting the motor carrier industry or 
creating a constitutional crisis between federal and state law.” 
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Enclosure B 

NASTC Composite CSA Scorecard 


As of December 3 1 , 2011, NASTC had 3^08 member companies. 

2,673 of these companies are in CSA or SO.Syo of our members. So, 635 companies are 
not in CSA for whatever reason and are unrated. 

NASTC companies had a total of 138,347 DRIVER inspections and 8,552 out of service 
citations for a 6.181% out of service ratio. The national average for driver out of service 
citations is 5.51%. 

NASTC companies had 71,068 truck inspections with 13,205 being placed out of service 
for a ratio of 18.580% . The national average for truck OOS citation is 20.72% . 

Of the 2,673 companies in CSA, 1,551 were not on alert in any BASICS, or 58%, 1,122 
were on alert for at least one BASIC or, 41.97% . 

There were 447 companies with multiple alerts. The additional 6^ alerts bring the total 
for the NASTC group to 1,78 9 total alerts. 

If you include the 635 nonrated companies in the data, you would have 2,186 companies 
without alerts, and that would skew the data to show that 81.78% of members were not 
on alert, leaving 18.22% of NASTC members appearing to be very unsafe carriers. 
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October 1, 2012 

The Honorable John J. Duncan, Jr,, Chairman 
The Honorable Peter A. DeFazio, Ranking Member 
Subcommittee on Highways and Transit of the 
Committee on Transportation and Infrastructure 
U.S, House of Representatives 
Washington, D.C, 20515 

Via email to Subcommittee Staff Assistant, Caryn Moore at 


Dear Chairman Duncan and Ranking Member DeFazio: 

1 am writing today to strongly urge you to support the continuation of the Federal Motor Carrier 
Safety Administration’s (FMCSA) Compliance, Safety, Accountability (CSA) Program’s process 
of including ail truck crashes in its Crash BASIC database, regardless of fault, as an indicator of 
future crash risk. Multiple scientific studies support this process and the ability of the whole data 
to accurately predict crash risk. It would be a terrible mistake to engage in a process to determine 
preventability in truck crashes based solely on the police accident report (PAR) and to then, as a 
result of this determination, allow for classification and then removal of certain crash data. 

I am a board certified forensic engineer practicing in southeastern Kentucky. 1 have worked for 
trucking companies and for the families of truck crash victims, and depending on scientific facts 
and objective evidence, have helped to prove fault for both sides during my career. Due to my 
location, many of the cases that I have investigated involve coal trucks. 1 have come to see the 
common links between many of these crashes, most of them involving, among other factors, 
overweight trucks with conspicuity issues. Another commonality with these crashes is that the 
car driver is frequently, and incorrectly, assigned fault by the investigating police officer. 

I became a truck safety advocate when my son Guy was killed in a crash with a grossly 
overloaded coal truck. He was only sixteen years old when he encountered a single unit truck 
weighing 134,500 pounds on a long, steep grade, as are common in our region. The truck was 
traveling at least 35 mph below the speed limit, which violated Guy’s expectations, and because 
it did not have most of the lights and reflectors required by safety regulations, he did not see it in 
time to be able to avoid running into it. 

This was not the usual case of a driver tailgating another vehicle while that vehicle comes to a 
sudden stop and the victim is not paying attention. The cases about which I write, including my 
own son’s crash, occur when trailing vehicles approach from large distances with abundant sight 
distance, yet the truck cannot be detected in time. This is the cornerstone of the truck conspicuity 
issue, that slow moving trucks, lacking proper lighting to alert approaching drivers are not 
obvious or conspicuous until it is too late to avoid a crash. In Guy’s crash, the truck had an 
extended bed to allow it to haul overweight, and because that bed had absolutely no underride 
protection, Guy was almost decapitated. 
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The Kentucky Vehicle Enforcement, who are supposed to oversee commercial truck safety 
regulations, were not called out to the crash. The state police, lacking training in commercial 
vehicle investigations and forensic engineering issues, made multiple mistakes. They did not 
weigh the truck because they did not consider weight as a factor. On the PAR, the truck weight is 
listed as 80,000 pounds, the state weight limit, instead of its actual weight of 134,000 pounds. 
The police officers did not take into account the dangerously slow speed as a factor. They 
ignored the conspicuity hazard. Last, there was no penalty for not having the required underride 
protection. The trucker and his company, after creating the factors to greatly increase the 
likelihood of the crash, got off without even a warning. 

The police relied on a foregone conclusion, that when a driver runs into something, it is always 
his fault. This is true when vehicles are traveling at normal speeds and are conspicuous. I have 
disproven the common fallacy of fault using human factors and the laws of physics and had a 
peer reviewed technical paper on the topic published in the Journal of the National Academy of 
Forensic Engineers. (Article included in submission) 

I have reconstructed many rear coal truck crashes that occurred the same way. 1 have never seen 
a case of anyone running into any other kind of vehicle in this manner in my region, not even 
other trucks. This is because most other vehicles, not being overloaded and driving with lights 
and reflectors covered by coal dust, travel at normal speeds and comply with conspicuity laws. 
Yet our police assign fault to the victims, partly because they don’t have the proper training with 
regards to this aspect of the PAR or the understanding of conspicuity and partly because the 
victim is almost always dead and cannot give his or her side of the story. 

I have reconstructed other cases in which overloaded coal trucks have crashed because of not 
being able to stop in time traveling downhill or speeding, often both. 1 have worked on crashes in 
which fatalities occurred because an overloaded truck rolled over in an emergency swerve. 1 
have had instances of crashes occurring because the trucker did not swerve because he was afraid 
of rolling over. Yet police often consider these simply unavoidable or as having unforeseeable 
consequences, and then fail to prosecute trucker drivers and truck owners for contributing 
violations such as overweight trucks, speeding, improper maintenance of brakes, inadequate 
steering, and the lack of compliance with other critical mechanical systems. 

These are merely a few examples of reasons why it would be a tragic mistake for the CSA 
Program to allow classification of fault based solely on PARs. Few police have the training in 
physics, human factors, and other disciplines required to properly reconstruct crashes. Relying 
on police reports will likely result in a high percentage of the crashes being incorrectly attributed 
to the horribly injured or killed passenger vehicle victims. This will not serve to improve the 
Crash BASIC, will likely increase the time it takes to target carriers for intervention and will 
decrease the effectiveness of the CSA Program’s crash prevention intention. Additionally, the 
process would be completely unfair to truck crash victims and their surviving family and 
unquestionably has legal ramifications that adversely affect their seeking justice for their loved 
ones through the criminal and civil court systems. 
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Thank you very much for your consideration. I ask that my letter, the attached P AR, and the 
National Academy of Forensic Engineers technical paper The Reconstruction of Eastern 
Kentucky Rear Coal Truck Crashes be submitted into the Subcommittee on Highways and 
Transit’s, September 13, 2012, hearing “Evaluating the Effectiveness of DOT'S Truck and Bus 
Safety Program,” record. I urge you to support the FMCSA’s process of including all crashes in 
its Crash BASIC and do all that you can to protect the public from future truck crashes. 

Sincerely, 

Roy Crawford 

Professional Engineer and Fellow of the National Academy of Forensic Engineers 
Kentucky and West Virginia Volunteer Coordinator, Truck Safety Coalition 
Administrator, Underride Network 


cc: Members of the Subcommittee on Highways and Transit 
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NAFE 475F COAL TRUCK CRASH PAGE 5S 



Rear Coal Truck Crashes 

In Roy Crawford, P.E. fN.'\FE475F) 


liitrfl<luct«on 

This p.'ijser projmses a nicituxJ (or rccofiNiniciiiig a ireiiain iys’c t>! coiitnc.d . 
front-to-rear vehicle crash. Eastern Kentucky single uiiit coal truck inidcrriilcs, 
‘The cra.s'hcs discussed are those in which a follow ing vehicle gains rapidly fruiii 
a long initial distance on a leadiitg slowly moving vehicle that is not sutficientl) 
conspicuous for crsish avoidance. The results ot these analy-scs provide ittsicht 
into the. details of vvhat occurs m the.se types t.>l' crashes, show' that inaiiention 
and/or speeding by the vicltjns are not ncccssai ily causes of the crashes, and can 
support or refute independent human factors evitlence. 


Diseiission 

The author has performed reconstructions of severai H,a,stcm Kentucky 
crashes that itccurred bccttusc ttf slow speed utnl insufficient teat conspicuity ol 
vehicles on high-speed highways, usually at night .uivEoi sotuctinies in dilficiill 
sight conditions. The trucks involved are iistially black or anttiher d.ark (.'o)(»r, 
arc coatetl with mud and ilusi, and have only two ttiil Itiitips that are siniced just 
eighteen inches apart. .See I-igurc 1 U is ItkcK that the ciiwe spacing ot the tail 
lamps causes some following motorists to mistake thetn fur vehicles wiiii tail 
lamps of normal spacing but three oi four times laiiher away. When tliesc lamps 
become covered with the mud and du.st tliat is common to dirt ami gravel 
h.rstern Kentucky coal mine haul roads, there can he very iitile it any [uactical 
iciH conspicuity. These crashes typically involve overloadetl coal trucks travel • 
Ing up trnd dovvn the steep hills of Ihi.s region of tlw comm-v. 


Many people env ision these types ol crashes .is occuiriug when asi .ix.'-umcd 
inatlcntivc driver suddenly .sees a truck in hrs or her path, hit.s the brakew too 
late, and slides into and strikes the truck. They are itsually sut|ni,scd to Icai n tiiai 
while this sequence hapix’n.s in only a few seconds, ilte vehicles involved are 
iniiially wivleiy separated and cover significant distances fH-sween the Hegmning 
of perception of the following driver and impact. 


Analysis 

In the author's cxixnience. inattention is alway.s lisieil as a causative factor 
hi these crashes, and speed is often listed as well, Inaltcntioti is expected 
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because many peopie tamxil [-selicve tliai a driver could fail lo sec soincttiini: as 
latpe as a truck, misunderstanding the diSTcrciicc hetween seeing and perceiving 
as a ha/,ard. Sficeding is iisted whenever there is some evidence of high sjxred 
with the understanding that high speed cetiuces available pctccfMion, reaciitiii. 
and avoidance iticUieuvering times and distances. However, ilic authw* arguc-> 
that in these eases neither o! these factor is necessarily causative. 

Studies have .shown that when tnicks travel at speeds well below i!« flow 
of tralTic, cra.sh rates rise riramaticady. and unlike inost hasicrn Kentucky coai 
truck.s, the trucks studied had pio|X'r rear conspicuity. See Figure 2. The author 
has never had a case in which one vehicle closed rapidly on another from a 
large distance anti .struck it i'rom IxhinJ when the lead vehicle was traveling at 
a normal speed nor a case in which this has happened t(t a vehicle encouniciing 
another w ith the proper level of rear conspicuity He know s ol no similar v ases 
it) hi.s area involving any ty pes of trucks other than coat trucks. 

See Figure 3 lor an c.xample of a rcct'nsiriiciion oJ' an Hasicrn KcnSucky 
rear coal truck crash. In this set of calculations, the input.s ncccssuty lioiii the 
reconsliuctionisi arc listed under the heading Assumptions. These include t:ov‘i 
ficient of friction, grade, closing sjx'csl of the vchiclc.s at imptict, biaking dis- 
tance, if any, leading velucle speed, atul pctveplton attd reaction (inves ol the 
following driver. The values ol these inputs are giithcted by standard methods 
outside the .scope of this paper 

TTic.sc types of rccotrstiuctions must ix“ calculaied in levot'sc chrotiologiiMl 
order from impact to the beginning of perception. There are four seefitsns td 
results on the spreadsheet. 'The llrsi section dcscriftes the scenat io at impact, at 
which a time of 7 cro has been a.ssigned in this case and the rear ol the leading 
vehicle and the front of the trailing vehicle arc at the same pv>in! in .space. 
The.sfc* cakatlaiions can be itctformed with a leading vehicle acecierating m 
decelerating, hut iTk leading vehicle speed in this example is assumed to be 
constant thrmigltout, the scenari(>, so it is the same as originally tisput for all 
four sections, 

l-ollowing vehicle speeil is the sum of the leading vehicle and dosing 
.sfxeds based on the simplifying iLssumption that Ixxause i>l the overwhelming 
difference in masses heuveen the vehicles, visually about rt 4(t:l ratio, atid the 
lack of permanetJt crush datnage to the coal imck. the tiuck is treated as a iisov - 
ine baniei. Because truck delta-v’.s are usually less than one mile per hour in 
thc-sc cra.sbes, their iliivers often state that they did not fed utiy impact am! were 
noi aware there had Ix’on a cia.sl) otiiil they wx'tc notsfied by sotnemte else who 
Saw the wrecked victim vehick' behind the coat truck involved. 
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'Cofiinear. Same-Direction, Front-to-Rear Crash Scenario Calculations 

: i ! 1 i 


jAssumptions: 

(Standard example 




Coeff cient of foction 

0.7 fOtmenstoniess 


Grade : _ ; 

Impact ctosinp speed 
Braking distance 

5 Percent, uphill positive 

20 iMites per hour 

50 Feet 



Leading vehicle speed 
Perception time 

25 IMites per hour 



1.7S 'Seconds i 



Reaction time 

0.75 Seconds 1 




I 1 



Time 0,00 

Both v^tcles 3t oo*rft of iniPS<^.t 



Leading vehicle speed | 25 1 Mites per hour 



iFoilowng vehicle speed 1 45 iMites per hour 



^ ill 



Time -0.72 iBegiflnins-etlJ«yos3tf^^ 

Leading vehicle spSd ] 25 (Miles per hour 



Foliovwr^ vehicle 
Distance of teadin 

sp^d i 56 (Miles per hour 
« vehicle from point of impact 

27 


Distance of foitowing vehicle from point of impaet 

SO 

Feel 

‘^paration between vehictes .> 

23 

Feet 





time i -i4r 

BagtttQliiflji!iiaitcaoa.tiotfi 



Leadine vehtete speed | 25 iMites per hour 



iFotovwr«j vehicle speed 1 56 (Miles per hour 



'Distance of leading vehicle from prrint of impact 

54 

Feat 

Distance of followinq vehicle from point of impact 

112 

Feet 

' Sepanatiem between vehicles i 

58 

Feet 

- 

i 



'time : -3.22 

Beainnina of perception time 



LeadifV| vahtete sp66d i 25 j Miles psf hoi^ 



Following vehicle speed 1 56 iMiles per hour 

1 

‘ Distance of leading vehicle from point of tapact 

118 

Feet 

Distance of following vehicle from point of knpaef 

256 

Feet 

Tf^rafton betw^n vebtetes [ 

138 

Feet 


FiKurt* 3 


The second tesiiits seciion yields the products oJ catculaiioRS of the litne 
tmd distance between im|Kici and the beginning of braking by the victim vehi- 
cle. if any, li is not uncommon for there to be no skid marks at all The point in 
lime, ihc speed of the foHowing vehtetc, and the kxsitions of both veliicles tintl 
the scp,aration distance between them at the initiation of braking are all calcw- 
iated using standard ajiiations. 
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Tlic third results .section yields the prwJuct.s o! caksiiaiumN o! the liisit* ;tni! 
distance during physical reactian of the following vehicle driver. The time is 
simply the previous time phis the reucSiuti Ijiiie used hv the rcconsSructionisi- in 
stii.s cviunplc, the speeds of troth vehicle.s arc rtssumed lo he uriChanged helorc 
and until initiation of braking hy the followiiig veliicic dr i vet, so tiiey ,irc the 
same in this and the fourth rasults sections. "I he distances covered dttrtnc this 
time interval are added to the previous distafices fiom inifCtct. and the locatiorts 
of both vehicles arc calculaied using standard methods. FitwHy. the sepatation 
distance is tigain itie diiference between these two fiaores 


The Ibiirth and final resiiits section is calculated in the satue manner as tire 


tlriid. Total time is {KTceplion time added to the previous time, .Alt distances and 
locations aie again calculated hy standatd methods. 

In this exattiple, the entire crash sequenee ivcuis in less that! it-!/2 seconds 
At the inisialion of braking, ttic vcliicles arc only separated f\v 23 feet ami the 
following vehicle i.s still traveling at its full initial speed of 56 mph. 


A key rcsiilt ol tiiis analysis is ilie final figuic in section loui. the sepata- 
lion between veluckcs. Since, lor example, tear truck lights are required to he 
visible for ill ietisS, five hundred feet under norma! comiifions, and in prttctice 
can be perceived mttch faiihc! away than this, such u result imlicates eithei that 
(he (ruck'.s rear conspkuil)' was grossly insulTicient, as is the case tn most if no! 
all Eastern Kentucky crashes; that environmental conditnins made traveling 
even at nomtal speeds by the following vehicle unsafe ami an unusu.flly slow 
speeds by the tmek even more unsale: iliat there wiis some {iroblem with the 
following vehicle that hampered its driver's sight distance; that the following 
driver vva.s cxtrcmciy inattentive; that (he trailing vehicle was traveling at a very 
high .speed: or a combination of lhe.se factors It is ty|>iv,a! for the .separation dis 
lance at the hegmning c>f pcicepiion in these crashes to Ire bcivveen 17.5 and 25fl 
teet, much less than the legally .rctiuircd 5(K) feet. 


The inattention i.ssue is dealt with first; sec Figure 4. Tlie second exanqilv 
uses [he same assumptions .as the first c.xamplc but with percepiioa time 
increased tv> yield an iniiiai sepataiion hetvseen the vctiielcs of (he ■luniirioni 
,5!X> feet that would tie expected if the conspicuity sequiicd tyv law undc! aormai 
conviitions was being niel. The perception time re<.tiiired is almost HI .sccomis. 
an umeasoiiably long {iiiie to exj.>ecl someone to be inalteniivc when dnving a 
motor vehick. .Since sight distances arc u.soally ample in these crasties, this is 
often considered pixxrfo! gross inattention. Howev er, the areutneni can he made 
that ample sight distance ('oo e.s the opjx>site: that di ivci.s caruHn psopcii v guide 
vehicles alone the roadway, often around curves, and keep them centered in 
their lanes for this ntiich titne and distance while bcitig .so itjattentiv e as to noi 
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be jbie so sec micks even in ihcir periphcnil vision until is is loo kite to snoid a 
crush. In other words, that antjdc sight disUnicc exists in these crashes is not 
proof of ttiatteniioti by the victim but of insufficient rear conspicuily and trie 
danger of violating the exi>eclatit»ns of drivers by vehicles traveling rmsch 
slower than the flow of iraftic. Even in cases where there ate two difitbing 
lanes, cMic providirig a way to pass tlie slow --moving truck, victim vehicles have 
jcmained in the rightmost ianc, indicating they did not perceive the truck in 
time. This evatnpic show's thui gros.s inattention is not only not rsecessafv faii 
also very unlikely to lx: tt cattsative factor in this type of crash. 


Coiirtear. Sam©-bif«ctlon, Front-to*Rear Crash Scettario Calculations | 




AssumDlions: ^ Inattention question 



^ ; 

Coeferent of Mctbn | 0-7 iOimensiooless 



(3fa<te‘ 5 1 Percent, uphiH postCve 



Impact closing speed 20 i Miles per hour 



Braking distance 1 50 iFeets 



Leading vehicle speed 25 'Miles per hour 

i ; 

Perception time 9.68 'Seconds 

< Only 

change 

Reaction time 0.75 (Seconds 



i i 



time! 0,00 Both vehMes at ROini.Of tefiSCi 



'Leading vehicle speed 25 Miles per hour 



ipoHowirtg vehicie speed 45 Miles per hour 

' ' ' ' ; J-.- 



time -0.72 ^ Sgqinnim..af Aialttttfl^^ 

i 

Leading vehicie speed 25 'Miles per hour 



' Following vehtete speed ' 56 (Miles per hour 



: Distance of leading vehicle from pdnt of impact 

27 

Feet 

: Dratance of follovwng vehicle ItoiTi paint of impact 

SO 

Feet _ 

’Separation between vehicles ; 

23 

Feet 

" ' i : 1 



Time -1.47 Be§tnnin 0 &f reaction time 



iLead.na vehicle speed i 25 Miles per hour 


Fodowrng vehicle speed ( 56 'Miles per hour 


Distance o' ieadino vehicle frcati point of impart 

54 

Feet_ 

Distance o'foBowing vehicle from point of impact 

112 

Feet 

Sepatation between vehictes s 

58 

Feet 

Time ' -11.15 'Rgninnino of aereeptiOO lime 



i Leading vehicle sf»ed i 25 iMiies per r .ru' 



iFoltowtna vehicle speed 1 56 : Miles per hour 



i Distance of leading vehicle from point of impact 

409 

F eet 

'Distance o' following vehicle from ppW ofjmp^ 

903 

Feet 

Separation bchveen vehicl^ 1 

500 

Feet 


Figure 4 
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ii i?; the ailihur's cspcctaiion ihal in most if no! .iH si! these c;i.sc'. itltire )nsm 
oncoming \chicie.s is very likely a contribiiUng faclor, ahhough Eiitforttiiiatciy 
rarely provable. Tiic driver who caused the glare will orditiarilv nevo' kntrw ih<u 
his i,)r her passing hy was a factor, the tnick driver tiitiV not lYmembcr (»• wisli 
to acknowledge the oncoming vdiicic. and the Mciimfsi are usoallv kilfeiJ or 
have hrain damage that eause.s them to be. unable lo renteiiibct ilsc enrsh oj- the 
event.s leading up to it. An oneoining vehicle wtniUJ also easisc the tollow ing 
driver in these situations to dim his ot her hcadlighf.s. gteatlv icducing the dis 
ntnee at which those fieadlights ean tllumin.-ue anotiivi vchieie. 

It is also teasonable to evpcel that in some eases the vietim driver Itvoks 
away from the liighway lor at least a brief amount td time just before or tipon 
entering a point in time and space iit tegard to the pereepiion, reaction, and 
biaking and/or .steering time and d!.st:)nce ncecssary to nvoid a crash ;snti, by the 
time he tn she hroks back, it i.s too late t<r dv> so. 1 his tJoes ttttt ticcessiutly tneatt 
that the driver vva.s negligently ijiaiteniivc. He oi she mas merely Iv dtiiitg otte 
of the many minor tasks that all drivers pcrfttrm >sich as efi:uiging a radio sta- 
tion. talking with a passenger, Irxtking in a rmnoi, reading a hiilboasd, ot light- 
ing a eigareitc, 

b'or example, considei a coal truck that is (icteeivahle at otily .'IKi lect. A 
I'ollowing driver may lake Iti-s or her eyes ot! the highwciy tor t.vv<> seconds 
IveHtnning at a separation <tist:inec ot 4tXt feet, anri hxtk back too late kt avoid a 
crash ff the driver is able to {rcrccive a projicrly consfhcuou.s vehicle at the ivtK) 
feet or more that is re<,]uircd by law and traveling at a normal siX'tHl. he or she 
will have enough notice to cither complete the iitsk quickly enough that a prob- 
lem is avoided or wait until the situation is dealt with bcltnc pciiotining it. fhe 
dtivers who become victims of underridc crashc.s may in many t.'asc'. he tite 
one.s who have the misloiTunc to tniliale one ot these tasks fu-st hetore vn ufton 
Citlenng the minmmrn distance required to avotvl .'•iieh a crash, I! elme hom an 
oitcvHiiing vehicic occurs at the same time and/or ihere arc env iionnienia! prob- 
lem.s with Sight such as tog. rain, or snow, the danger of the sisualion rises dra- 
inaticiilly. 

,S'ee Figure .5. To consider the possibility o! high speed by the lollfivvint: 
vchieie Iseing a contributing faewr. the third cxatnplc again shows most of the 
original I'acior.s but with a braking distance that yielvls a very high ifii!i:!l fol- 
lowine vehicic speed and a leading vehicic that is pcrceivah'c lor the lequtrcd 
.SOO feet Clositig sjx'cd is set tsr zero to represent the tollowing vehicle coming 
as clo.se as po.ssibic to the Icadirig vehicle without suikjn!’ it, 1 fte.se calculations- 
show tiw! in this example ,‘s(K) feet is a suffieieni sight distance to anow ever, 
inost sfieeding following drivers to perceive the danger, rem i by biiiking oi 
.siceiing. and avoid crashes veith ample time. In this ca.sc any sjK’cd less than 9^ 
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Coliinear, Same-Direction, Front-to-Rear Crash Scenario CalcuJations 


Assumptions: 

Coefliaent of friction 

Grade 

impact closing speed 
Braking ffistance 
Leading vehicle speed 
Perception time 
Reaction time 



Speeding question 

0.7 

Oiinenstonless 

5 

Percent, uphill positive 

0 

Miles per hour 

406 

Feet 1 

25 

Miles per hour 

1.75 

Seconds 

0.75 

S^nds 


j< Changed 
i< Changed 




Time 


0.0 0 

i Leading vehicle speed 
■Fo|oy.iing vehicle speed 


p :Miies pet hour 
25 iMilesper hour 


Time 




Time 


-4. 80 

Leading vehicle spmf 
Foitowing vehicle speed 
D istance of le ading vehicl e from point of i mpact 
Distance of following vehicle from point of impi^ 
^paration between vehicle 

' ^ -s.s s ^ ^Inninq o f tiaaction Bme 
i Leading vehicle speed . 25 jMtes per hour 

iFollowing vehicle speed 99 (Miles per hour 

: Distance ot leading vehicle froni point of impact 
Distance of following vehicle from point of impact 
SeparatKin between vehicles I 


176 (fee! 

406 :Fe0t 
'230 iFcet ' 


Time , -7.30 jpeginninq ot perception fang 

(Leading vehtde spe^ ■ 25 jMites per hour 
( Followi ng veh icle speed 99 
: Distance of leading vehicle from point of impact 

distance of following vehicle from point of impact 

Tseparat ion between vehicles j __ 


( 204 

Feet 

i 515 i 

Feet 

! 311 : 

i 

t 

Feel 

5 

( 268 

(Feel 

( 768 

Feat 

] ^ i 

(Feet 


Figure 5 


ni[ih wiHiki allow (he follow ine: vehicle to come to a slop w ithout sinking the 
lead vehicle, The.se last two exmnpks i>oin! up (he critietil need for pro|X'i' rear 
conspicuiiy, especially when a vehicle is traveling l>clovv (he speed ol ihc flow 
of iralTic. 


The ! Jnderritie Protection Issite 

The I'cMilis of these crashes arc often tnadc tiutch vvtiisc wiicn (he lead 
vehicle is a singe sinit inick wjth a dump bvKiy designed with a hirge rear over- 
hang and eiiher no or insufficient tear undertide protection. Sec Figure 6. 
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Btxausc none of the occupant protection systems ol a vclticie such as air 
hags, scat belts, collapsing steering columns, and crumpie /ojies are able lo 
pcrlorm as intended when the lop ol a vehicle is sheared oil hc.hire (he ison! ol 
the vehicic siiikes anything solid, ftoni scat sictirns vhartkicitsticaliy suHcr 
massive head and chest tnisima. usually doaih. and often decapitation. Injuries 
are horrific when there are no underrido guards because tlic heads ol victims use 
tlircctly struck by tire unprotected uriiKiards of trucks, something that would not 
happen if (rccupanl space iiUi'usion were prevented by sale guatiis. This is li(»w 
the actress .layne Mansfieid was killed in 1%7. 


lo be able to haul 40 tons or more over the sate limit. Isisicirr KenSucky 
siiiclc-unil coat nocks typically have rear overhangs that create underride /ones 
of si.x feet or more alwut four feet aljovc the ground when Ihe truck is unloaded. 
The ovcivccight. conspicuity. and underridc piou'ction icculafions that woultl 
prevent these crashes are not enforced, and as a rccsult, there have been well 
over twenty such crashes In fvasiern Kentucky catising ov cr a dozen dctiths. 
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The argiimfiu is often made that closing sptreds at iinpacl were so high thai 
she viclimis! would have l>eeii killed hv sudden deceicraiion alone even had 
underridc guards been in place. 'This opinion pfcsumc.s iinderride giiards that aie 
rigid and have iiBuff'icicru energy absorbing ahiliiies, Tius a vicfins would h;uc 
been killed by delta v upon suiking an underride g,uard is a probahiiiiy in some 
case.s, especially if ihc gnau! were not sufficienlly energy absorbing and/or 
when resuaints were iu,n used. However. ihi.s has been claimed even wljcn 
ironial crush dantage to the victim vehicle indicated an easily survtvable delta 
V and one of tfie two Irotit scat (.x'ctipants survived tite crash. 

When it is not po.ssib!e to make a sulTiciemly accurate e.stjmation of clo.s 
ing sjx*ed ift a ease in which at least one of the iKTttpaats sitrv ived the cra-sh, Ihc 
highest delta-v the occup.antts) could be ev|xx-t«t to sttrvive may be used to cal 
culale a worst-ca.se scetiario. 

.After some j?ubiie attcnitan was given to the iinderride guard problem after 
a crash in early 199-1 nearly all single-unit coal trucks sti liastem Kermicky htid 
u.nriei'dle guards instalietl. However, most of the ones presently being irsi-d are 
so ilimsily dc.signed and constiueted that they collapse with relatively little 
effect tj[von impact. t'r.t>.li te.sis have shown that minimally compiiatVi guards 
cannot protect most viciims, especially when the victims are in the newer, 
smaller vehicles with sloping hmvds. 

Safe undetf ide guards should be full width, mounieii lltish with the rear ol 
the vehicle, cotisiructol as low to the ground as possible, atid be energy-ahsoib- 
iiig. Ciuaids that are less lh.jit full width and not mounted tlush with litc re.u 
allow people so be killed w bon the driver of the loliowmg veiiicle .swerves at the 
last momeiii, a common tnuncuver. causing part ol" his or her vehicle to pass 
under an unprotected tear eontcr of the intck. 

Underridc guards shottld lx- able to stop att automobile with a closing sjx'cd 
tvfat least 40 mph, over as long a time interv al ws fmsibte, and wiihoat any intru- 
sion into the occupant comfiartrnent. .As of the Ivcginniiig of 1998, improved 
onderride p«,i!ectifm i.s rctpiircd on newly built trailers, but existing traiicrs as 
well as all single-unit trucks arc unfortunately exempt from these regulations. 
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Testimony of the Snack Food Association 

before 

the Subcommittee on Highways and Transit of the House Committee on 
Transportation and Infrastructure 

on 

“Evaluating the Effectiveness of DOT's Truck and Bus Safety Program” 

September 13, 2012 

The Snack Food Association (SFA) is the international trade association of the snack food 
industry representing snack manufacturers and suppliers, representing over 400 companies 
worldwide. SFA members’ core business is manufacturing and distributing convenience foods to 
thousands of retail outlets such as grocery and convenience stores. In support of this activity, 

SFA member-companies collectively engage tens of thousands of professional drivers and 
operate commercial vehicles in a wide range of fleet operations. These may include in-house 
“private” fleets and/or third-party providers. 

SFA generally supports the goals and objectives of the Federal Motor Carrier Safety 
Administration’s Compliance, Safety Accountability program. We believe the objectives of CSA 
and its Safety Management System (SMS) methodology represent a significant improvement 
over the prior SafeStat system in its potential to more effeetively identify earriers for 
enforeement intervention. A central purpose of CSA is to make better use of the Ageney’s 
resourees by foeusing attention on those components of a carrier’s compliance and safety record 
that have the strongest correlation with crashes. SMS quantifies compliance performance by 
percentile in each of seven categories known as “Behavioral Analysis and Safety Improvement 
Categories” or “BASICs.” If the methodology works correctly, the FMCSA will be better able to 
identify those carriers posing the greatest safety risk. If it doesn’t, this raises serious questions 
about the program’s fundamental soundness. SFA is concerned that gaps in FMCSA’s 
implementation and methodology may undermine program objectives. 

As noted above, a central purpose of CSA is to make better use of enforcement resources by 
focusing attention on those components of a carrier’s compliance and safety experience that most 
closely relate to actual crashes. However, as the American Trucking Associations (ATA) has 
pointed out, this is not the case for all seven of the SMS BASICS categories. For example, “there 
appears to be no difference in crash rates for carriers with scores exceeding the (enforcement) 
intervention threshold in the Driver Fitness BASIC compared to carriers whose scores do not” 
according to ATA Vice President for Safety Policy, Rob Abbott.' In a study commissioned by 


^ Compliance, Safety, Accountability (CSA) -Let's Not Make It An Ashtray, Rob Abbott, June 2012 
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FMCSA itself, the University of Michigan’s Transportation Research Institute (UMTRI) found 
that the Driver Fitness and Cargo-Related BASIC appear to have no relationship to crash risk. In 
fact the data actually show an inverse relationship between Driver Fitness scores and crash rates. 
The UMTRI study also questioned CSA’s method for assigning severity to various violations, 
describing some of the weightings as “arbitrary”. ^ A study commissioned by the Alliance for 
Safe, Efficient, and Competitive Truck Transportation (ASECTT), a group representing small 
motor carriers and freight brokers, found that with respect to individual carriers, percentile 
rankings both above and below the agency’s monitoring thresholds “are not valid predictors of 
crash frequency.” ^ A study by Wells Fargo of the 200 largest motor carriers for which sufficient 
data is available found “very little relationship (i.e., not statistically significant) between Unsafe 
Driver or Fatigued Driver scores and actual accidents per power unit.” 

The validity and credibility of the BASICs are central to the success of the CSA program. If they 
need to be revised to establish a firm correlation with actual crash risk, this should be 
accomplished as quickly as possible. FMCSA should fully evaluate the outside studies noted 
above as a first step to making necessary changes. 

Other concerns involve significant underreporting of crashes by some states and enforcement 
disparities among the states. The UMTRI researchers found that several states report fewer than 
50% of commercial motor vehicle crashes to the FMCSA database. Significant ditfcrcnces in 
state inspections and enforcement are well known. FMCSA has worked to encourage improved 
state reporting of commercial vehicle crashes and more uniform enforcement. It is to be 
commended for this effort. However, considerable work remains to be done and SFA urges the 
Subcommittee to consider additional measures that may be necessary to ensure full state 
compliance. 

Finally, the data FMCSA use do not distinguish between preventable and non-preventable 
crashes. SFA member companies’ fleet operations disproportionally involve smaller vehicles 
(under 26,000 lbs.) engaged in urban distribution and delivery to grocery and convenience stores, 
often in areas with heavy traffic. As such they have greater exposure than do other types of 
trucking operations to crashes resulting through no fault of their own. While these crashes tend to 
be less severe than those experienced by heavy-duty over-the-road truckers, they nonetheless 
count against a company’s safety record if they meet the threshold for a DOT-reportable crash. 
The current FMCSA’s safety rating methodology acknowledges this distinction in part by setting 
a higher threshold for acceptable crash rates for carriers operating within a 100-mile radius. 
Incorporating “accountability” into the SMS scoring process would take this a step further and 
represent a more effective means of ascribing risk. 


^ Evaluation of the CSA 2010 Operotional Model Test, University of Michigan Transportation Research institute, 
August, 2011 

’ SMS BASiCS Scores Are Not Valid Predictors of Crash Frequency, Inam lyoob, June 2012 
CSA; Another Look With Simiiar Conclusions, Welis Fargo, July, 2012 
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Our understanding is that FMCSA has developed a means of evaluating accountability and 
intended to include it in the SMS methodology, but has now changed course for reasons 
unexplained. The Agency now says it wants to conduct additional study of the issue. SFA 
believes accountability is central to the credibility of CSA and should be incorporated into the 
SMS methodology as soon as possible. If it is not, it is critical that distinctions in fleet exposure, 
such as described above, must be fully accounted for and appropriately weighted in the ranking 
methodology. Crash severity should also be appropriately weighted. 

In August, FMCSA announced several programmatic changes designed to improve CSA. While 
these represent modest improvements to the system it is disappointing that they do not address 
the hindamental issues raised above. 

In summary, while SFA supports the objectives of CSA, the program may require revisions to 
ensure its usellilness and credibility as an enforcement tool and its unbiased application across 
the regulated community. Issues that must be addressed include the validity of BASICS as crash 
predictors; state under-reporting of crashes and discrepancies in state enforcement; incorporation 
of “preventability”; and appropriate weighting with respect to fleet operation and crash severity. 

SF.A appreciates this opportunity to submit testimony and requests that it be included in the 
hearing record. 
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